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The aim o f  every pol i t ica l  constitution is, or  ought to  be,
f i rst  t o  obtain fo r  rulers men who possess most wisdom to
discern, and most v i r tue  t o  pursue, the  common good o f
the soc iety ;  a n d  i n  t h e  n e x t  p lace,  t o  t a k e  t h e  mos t
effectual precautions f o r  keeping t h e m  v i r tuous  wh i l s t
they continue to hold their public trust.

James Madison

Let me  add t h a t  a  b i l l  o f  r ights is  what  the  people are
entit led to  against every government on earth, general or
particular, and what no just government should refuse...

Thomas Jefferson



Introduction

The inauguration o f  Hauro I. Remeli ik as President of  the Republic of Palau,
on 31 January 1981, rounds o f f  twenty  years o f  constitut ion-making and pol i t ical
change i n  t h e  Pac i f i c  Region.  I n  1962 Western Samoa became independent,
shedding New Zealand's rule. I t  has been fol lowed towards independence, or sel f-
government " in  f ree association" wi th  another ent i ty,  by v i r tua l ly  a l l  o f  the other
islands o f  Melanesia, Micronesia and Polynesia. I n  French Polynesia and N e w
Caledonia n e w  statutes providing fo r  enlarged (though fa r  f rom complete) internal
autonomy were granted in  1977. F u r t h e r  pol i t ical  change seems imminent in the
wake o f  pol i t ica l  disturbances i n  New Caledonia, changing pol i t ical  alignments in
French Polynesia, and the election in France of a Socialist Government.

Elsewhere Pac i f i c  .peoples n o w  govern themselves, under  o f t e n  elaborate
constitutional frameworks derived from Western pol i t ical tradit ion. W i t h  the onset
of self-rule in  Palau, under i ts  own Constitut ion, the t ime is  r ipe to  take a broad
look a t  Paci f ic  constitutions, and the institutions and processes which they seek to
establish and preserve. W h i l e  there has been much rhetor ic about a "Pacif ic Way,"
i t  w i l l  b e  interest ing t o  discover whether  t w e n t y  years o f  po l i t i ca l  in i t ia t i ve ,
centering o n  t h e  development o f  const i tut ional  f rameworks  f o r  se l f - ru le ,  has
produced diversi ty ra ther  than un i formi ty  i n  t h e  islands' po l i t ica l  approaches t o
their often common problems.

Constitutions As Problem-Solving Documents

Pacific en t i t ies  have been a lmost  unanimous i n  e lect ing t o  organize the i r
polit ical structures ut i l iz ing a wr i t ten Constitution. I n  so doing, o f  course, Pacif ic
leaders have been guided not  only by  the  advice o f  the i r  departing rulers but, in
some instances, b y  po l i t ica l  necessity. A  major  component o f  the independence
bargain between the Brit ish and their  Pacif ic colonies was agreement on the terms
of a  w r i t t e n  Const i tut ion which  was, i n  t u rn ,  submit ted f o r  approval w i th in  a
British statute to  the Parl iament in London. S i m i l a r l y,  progress towards self-rule
in Micronesia has been ve ry  s igni f icant ly  in ter tw ined w i t h  t h e  development o f
constitutions compatible with American intentions and preferences.



These pressures no  doubt played a  ro le  i n  shaping not  merely the  detai led
provisions o f  Pac i f i c  const i tut ional  documents b u t  t h e  ve ry  decision t o  govern
through such a  document a t  a l l .  I n  many ways t h i s  has been a  qu i te  i ron ic
development, f o r  const i tut ions a r e  ne i the r  necessary n o r  su f f i c i en t  f o r  good
government. Elsewhere in the world, the most elaborate of  these contrivances has
not been ab le  t o  prevent  determined leaders, o r  w e l l -organized part ies,  f r o m
departing f r o m  t h e i r  provisions o r  dispensing w i t h  t h e  Const i tut ion al together.
Moreover, government disciplined b y  w r i t t en  documents represents a  departure
from t radi t ional  Pac i f ic  approaches t o  governance, and although the  problems o f
contemporary society are complex and intractable, the  fundamental dilemmas o f
politics are much the same in every t ime and place. F i n a l l y,  i t  is curious that  the
British and the New Zealanders, in part icular, proved so insistent that  their Pacif ic
charges not receive independence, or progress to self-rule, without the support of a
wri t ten Const i tut ion.  F o r  al though t h e  overwhelming ma jo r i t y  o f  t h e  world 's
polities d o  gove rn  th rough  w r i t t e n  Const i tut ions,  t h e  B r i t i s h  a n d  t h e  N e w
Zealanders express a  cer ta in pr ide i n  doing wi thout  these encumbrances. T h e r e
may therefore be a  certain paternalism symbolized by the i r  determination not  to
depart f r om  t h e i r  Pac i f i c  colonies w i thout  providing a  consti tut ional legacy. I t
appears t h a t  responsible decision makers in  these two  colonial powers concluded
that whi le thei r  own countries were experienced enough in democratic governance
to funct ion pragmatical ly,  i t  was v i t a l  t ha t ,  i n  t he  absence o f  colonial  masters
skilled i n  such mat ters ,  t h e  ru les be  w r i t t en  down as  indel ib ly  as  possible f o r
Pacific islanders to study, observe and fol low.

Pacific Const i tu t ions have  been  designed a s  problem-solving documents.
They a r e  organized, as are  a l l  Cons t i tu t ions ,  t o  confront  a  series o f  problems
which a l l  po l i t i ca l  systems mus t  resolve i n  order  t o  endure. T h e s e  problems,
moreover, are taken up sequentially wi th in each Pacif ic Constitution. Immersed in
the detai ls o f  consti tut ional minut iae are responses t o  fundamental challenges in
any pol i t ical  ent i ty  anywhere in the world. Some of  these might best be expressed
in interrogat ive form. H o w  wi l l  pol i t ical  leaders be chosen? W i l l  i t  be possible to
provide f o r  a  peaceful, order ly  succession when leaders prove unsatisfactory, o r
die? W h a t  ro le  w i l l  t h e  State play i n  island affa i rs? W h a t  l imi tat ions may be
placed on State power? H o w  may new laws be introduced, o ld  laws modified o r
abolished, any laws interpreted and enforced? W h o  are the people to  be governed
together as  a  po l i t i ca l  community? M a y  new groups jo in,  exist ing ones leave?
What are the goals of  the people to  which constitutional Government must now be
dedicated?
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The constitutions of  the contemporary Pacif ic re f lec t  the power relationships
in place wi th in  Paci f ic  societies when independence, o r  self-government, came to
be achieved. They  embody the consensus of governing elites within Pacif ic polit ies,
modified i n  cer ta in instances by the preferences o f  the departing colonial power.
These constitutions provide formal answers to the basic questions of  polit ics in the
Pacific as elsewhere: w h o  governs, for  what purposes, through what procedures.

Goals and Symbols—The Purposes of  Pacif ic Pol i t ical  Communities

Pacific constitutions are eloquent in their  ident i f icat ion o f  national goals and
the symbols which express them. T h e  opening passages o f  Paci f ic  Consti tut ions
articulate the goals, ideals and national purposes to which the Constitution, and the
polit ical communi ty  whose processes i t  describes, a r e  dedicated. T h i s  opening
portion, common t o  a l l  recent  Pac i f i c  Const i tut ions (Niue and the  Cook Islands
excepted), is known as the Preamble.

Preambles re f lec t  const i tut ional  origins. T h e y  ar t icu late a  consensus about
national goals, whi le  a t  the  same t ime demonstrating the unique excitement tha t
surrounds t h e  b i r th  o f  any new country.  T h e y  a re  products o f  an irreplaceable
national enthusiasm, whether they introduce the Constitut ion o f  a new state or the
new Const i tut ion o f  an older pol i ty.  O f t e n ,  though not  in  the Pacif ic,  preambles
establish the goals o f  a  new regime brought to  power by i l legal (and often violent)
means, a  regime eager t o  celebrate, legi t imize and extend i ts  achievements. T h e
new ru lers  seek t o  use the  Const i tut ion t o  impr in t  t he i r  own personal brand o f
politics upon the nation's fundamental law. ,

The Paci f ic  Island Constitutions which fo rm the  backdrop of  this essay were
each w r i t t en  t o  accompany t h e  b i r th  o f  a  new nat ion o r,  a l ternat ively,  t h e  re -
emergence to  sovereignty o f  an old one. Release f rom colonial rule, enlargement
of nat ional d ign i ty,  and t he  opportunity t o  develop po l i t ica l  solutions f ree  f rom
external c o n t r o l  h a v e  been developments o f  s ingular  s igni f icance f o r  Pac i f i c
peoples. T h e i r  Constitut ions exhibi t  the  exci tement occasioned by independence
best in their  preambles.

The f lavor o f  some of  these opening declarations can be appreciated by a few
examples. T h e  Preamble t o  the Constitut ion o f  the Marshall Islands is especially
eloquent.
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WE, THE PEOPLE OF THE MARSHALL ISLANDS, trusting in God, the
Giver o f  our  l i f e ,  l i ber ty,  ident i ty  and our inherent r ights, do hereby
exercise these r igh ts  and establish f o r  ourselves and generations t o
come this Constitution, setting for th the legit imate legal framework for
the governance o f  the Marshall Islands. W e  have reason to  be proud of
our forefathers who boldly ventured across the unknown waters o f  the
vast Pacif ic Ocean many centuries ago, ably responding to  the constant
challenges of  maintaining a bare existence on these t iny islands, in their
noble quest t o  bu i ld  t he i r  own d is t inc t ive  society.  T h i s  society has
survived, and  has wi thstood t h e  t e s t  o f  t i m e ,  t h e  impac t  o f  o the r
cultures, t h e  devastat ion o f  w a r ,  a n d  t h e  h igh  p r i c e  pa id  f o r  t h e
purposes of  international peace and security. A l l  we have and are today
as a  people, w e  have received as a  sacred heritage which we pledge
ourselves t o  safeguard and maintain, valuing nothing more dearly than
our r igh t fu l  home on these islands. W i t h  th is  Constitution, we a f f i rm
our desire and r igh t  t o  l i ve  in  peace and harmony, subscribing t o  the
principles of  democracy, sharing the aspirations o f  al l  other peoples for
a f ree  and peaceful wor ld,  and st r iv ing t o  do  a l l  we  can t o  assist i n
achieving th is  goal. W e  extend t o  other  peoples what  we  profoundly
seek f rom them: peace ,  friendship, mutual  understanding, and respect
for our individual idealism and our common humanity.I

The F i j i  Const i tu t ion  begins w i t h  a  preamble describing t h e  nineteenth
century acceptance by the Chiefs o f  Brit ish rule, notes the economic and pol i t ical
advancement o f  "a l l  t he  peoples o f  F i j i  •  •  uni ted under a  common bond," and
closes w i th  a  statement of  the people's "unshakeable bel ief  that  al l  are enti t led to
fundamental human rights and freedoms based upon and secured by the rule of  law
• • "  T h e  Federated States o f  Micronesia (FSM hereafter) Constitution commences
with a review of recent history.

To make one nat ion o f  many islands, we  respect the  diversi ty o f  our
cultures. O u r  differences enrich us. T h e  seas bring us together, they do
not separate us. O u r  islands sustain us, our island nation enlarges us and
makes us  stronger. O u r  ancestors, who  made t he i r  homes on these
islands, displaced no other people. We ,  who remain, wish no other home
than this. Hav ing  known war, we hope for  peace. Hav ing  been divided,
we wish uni ty.  Hav ing  been ruled, we seek freedom. Micronesia began
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in t h e  days  w h e n  m a n  exp lored seas i n  r a f t s  a n d  canoes. T h e
Micronesian nation is born in an age when men voyage among stars; our
world i tse l f  is  an island. W e  extend t o  a l l  nations what we seek f rom
each: peace, friendship, cooperation, and love in our common humanity.
With th is  Consti tut ion we,  who have been the  ward o f  other nations,
become the proud guardian of our own islands, now and forever.

The c lose ly  r e l a t e d  concluding phraseology i n  t h e  F S M  a n d  MarshaIls1
preambles ref lects no t  merely the imi ta t ive  character o f  constitution-wri t ing, but
as wel l  the shared history of these two entit ies as they emerge separately, although
almost simultaneously, f rom American trusteeship. T h e  values o f  Paci f ic  leaders
are ref lected in  the common emphasis on cooperation and respect for  tradit ion. A t
the same t ime, di ff icul t ies associated wi th governing mul t i -island nations scattered
across vast  distances o f  ocean account i n  no small  measure f o r  the  emphasis on
unity. T h e  Second World War struggle between Japan and the  Uni ted States is
reflected too in the Micronesians' plea to be le f t  alone, to l ive in peace.

Thus these preambles ref lect  the recent historical experience of the countries
concerned as wel l  as the pol i t ical  predicaments faced now and for  the foreseeable
future.

Some preambles c a r r y  a  re l ig ious  message, b e f i t t i n g  t h e  customs a n d
traditions of the people concerned. Western Samoa's Constitution begins thusly:

IN THE HOLY NAME OF GOD, THE ALMIGHTY,  THE EVER LOVING
Whereas sovereignty over the Universe belongs to  the Omnipresent God
alone, and the authority to be exercised by the people of Western Samoa
within the l imi ts prescribed by His commandments is a sacred heritage;
WHEREAS the  Leaders o f  Western Samoa have declared tha t  Western
Samoa should be an Independent State based on Christian principles and
Samoan cus tom a n d  t rad i t i on ;  A N D  WHEREAS t h e  Const i tu t ional
Convention, representing the people o f  Western Samoa, has resolved to
frame a  const i tut ion f o r  t h e  Independent S ta te  o f  Western Samoa;
WHEREIN The State should exercise i t s  powers and author i ty  through
the chosen representatives o f  the people; WHEREIN should be secured
to a l l  t h e  people t h e i r  fundamental  r ights ;  WHEREIN t h e  impar t ia l
administration of justice should be ful ly  maintained; AND WHEREIN the
integrity o f  Western Samoa, i t s  independence, and a l l  i t s  r ights should

5



be safeguarded; NOW THEREFORE, we the people of Western Samoa in
our Const i tut ional  Convention, th is  twenty-eight  day o f  October 1960,
do hereby adopt, enact, and give to ourselves this Constitution.

The Const i tu t ion o f  Nauru makes a  s imi lar  commi tment  t o  fundamental,
unifying, religious principles.

WHEREAS w e  t h e  people o f  Nauru acknowledge God as the  almighty
and everlasting Lord and the giver o f  al l  good things: A N D  WHEREAS
we humbly place ourselves under the protection of  His good providence
and seek His blessing upon ourselves and upon our lives; AND WHEREAS
we have declared t h a t  Nauru shal l  be  a  republic; A N D  WHEREAS a
Constitutional Convention representing us has prepared a  Constitut ion
for Nau ru :  N O W  THEREFORE w e  t h e  peop le  o f  N a u r u  i n  o u r
Constitutional Convent ion  t h i s  twen ty -n in th  d a y  o f  January,  O n e
thousand nine hundred and sixty-eight,  do hereby adopt, enact and give
to ourselves this Constitut ion to  come into force on the th i r ty - f i rs t  day
of January, One thousand nine hundred and sixty-eight.

Other Consti tut ions begin by  asserting inviolable principles t o  guide fu ture
decision-makers. T h e  Const i tu t ion  o f  K i r i b a t i ,  f o l l ow ing  a  " We  t h e  people"
opening, goes on to say that

In implementing this Constitution, we declare that

I. t h e  wi l l  o f  the people shall u l t imately  be paramount in the conduct of  the
government of Kir ibat i ;

2. t h e  principles of equalityand justice shall be upheld;

3. t h e  na tura l  resources o f  K i r i b a t i  a r e  vested i n  t h e  people and  t h e i r
Government;

4. w e  shal l  cont inue t o  cherish and uphold t he  customs and t radi t ions o f
Kir ibat i .

Entrenching these kinds o f  value commitments i n  the  Consti tut ion may not
guarantee tha t  present or future pol i t ical  leaders w i l l  always be guided by them in
reviewing development p ro jec ts  o r  a l locat ing  budgetary resources. H o w e v e r ,
art iculating these values in this way does make expl ici t  underlying principles which
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may reassure tradit ional leaders and others uncertain about the advantages of self-
government and pol i t ical separation f rom Great Britain. Real iz ing this is a further
reminder t h a t  Consti tut ions a re  pr imar i l y  po l i t i ca l  documents, sensit ive t o  t h e
anxieties and aspirations of the people affected by them.

The Solomon Islands Constitution notes the people's pride in "the wisdom and
the wo r t hy  customs" o f  t h e i r  ancestors and  t h e i r  present  real izat ion o f  " ou r
common destiny." Dec la r i ng  "as a  basis o f  our united nation" the principles tha t
power belongs t o  t h e  people " and  i s  exercised o n  t h e i r  beha l f "  b y  po l i t i ca l
institutions, and t h a t  the  "natural  resources" o f  the  Solomons are "vested in  the
people and t he  government," t he  draftsmen wen t  on t o  "agree and pledge" f i v e
basic " pu rposes "  f o r  w h i c h  t h e  C o n s t i t u t i o n —and, b y  i n f e r e n c e ,  t h e
Government—has been established.

(a) o u r  government shal l  b e  based on  democrat ic  principles o f  universal
suffrage and the responsibility of executive authorities to elect assemblies;

(b) w e  shall uphold the principles o f  equality, social justice and the equitable
distribution of incomes;

(c) we  shall respect and enhance human digni ty and strengthen and build on
our communal solidarity;

(d) w e  shal l  cher ich and promote the  d i f f e ren t  cu l tura l  t radi t ions w i th in
Solomon Islands;

(e) w e  shall ensure the participation o f  our people in the governance of their
affairs a n d  prov ide w i t h i n  t h e  f ramework  o f  o u r  nat ional  u n i t y  f o r  t h e
decentralisation of power:

AND for these purposes we now give ourselves this Constitution.

The Papua N e w  Guinea preamble pays homage t o  t h e  values o f  u n i t y,
tradit ion ("ancestors—the sources o f  o u r  s t rength and  or ig in  o f  o u r  combined
heritage"), Chr ist ian principles, independence, f reedom, popular sovereignty ("a l l
power belongs t o  t h e  people"), communi ty,  nat ional  i den t i t y,  peace ("we re jec t
violence and seek consensus as a  means o f  solving our  common problems"), and
equality ( " that  our national wealth, won by honest, hard work be equitably shared
by al l") .  Howeve r,  th is Constitut ion is unique in the contemporary Pacif ic,  f o r  i ts
preamble goes on to  establish a series of "National Goals and Direct ive Principles,"
"Basic Rights," and "Basic Social Obligations," al l  o f  these preceding the operative
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articles o f  t h e  document.  T h e s e  goals, pr inciples, r i gh ts  and obl igations a r e
elaborate extensions o f  the basic idea of  a  preamble: t o  establish the legal basis
for, and the fundamental purposes of, the Constitution i tself.

Stylistically, Pac i f ic  Const i tut ional  preambles have been o f  two  types: t h e
"we t h e  people"  k ind ,  m o s t  common i n  Amer i can -influenced en t i t i es  b u t  n o t
confined t o  these, and the "whereas" form, which establishes a linked argument and
is most prevalent in the British-influenced entit ies. T h e  Constitution of Tuvalu is a
good example of the lat ter,  the style with which New Zealanders might be expected
to feel most comfortable.

WHEREAS the  Islands i n  t he  Pac i f ic  Ocean then known as the  El l ice
Islands came under the protection o f  Her Most Gracious Majesty Queen
Victoria i n  September 1892 and on 12th January 1916 i n  conjunction
with the Gi lbert  Islands became known as the Gi lbert  and Ell ice Islands
Colony;

AND WHEREAS on 1st October 1975 Her Most Excellent Majesty
Queen Elizabeth II  was graciously pleased to  establish the Ell ice Islands
as a separate colony under their ancient name of Tuvalu;

AND WHEREAS the  people o f  Tuvalu, acknowledging God as the
Almighty and Everlast ing Lo rd  and g iver  o f  a l l  good things, humbly
place themselves under His good providence and seek His blessing upon
themselves and their lives;

AND WHEREAS t h e  peop le  o f  Tu v a l u  des i r e  t o  cons t i t u te
themselves as an Independent State based on Christ ian principles, the
Rule of Law, and Tuvaluan custom and tradit ion;

NOW THEREFORE t h e  people o f  Tuva lu  hereby a f f i r m  t h e i r
allegiance t o  her Most Excellent Majesty Queen Elizabeth II,  Her Heirs
and Successors, and do hereby proclaim the establishment of  a f ree and
democratic sovereign nat ion,  o f  wh ich  t h e  fo l lowing provisions shal l
form the Constitution.

As i s  ev ident  f r o m  t h i s  rev iew,  t h e  preamble—often t h e  on ly  p a r t  o f  a
Constitution which the people can quote from memory—expresses col lect ive goals
and values. I t  may also summarize a nation's history, i ts cultural outlook, i ts ethnic
basis. T h e  h is tor ica l  s tatement  may  be  succeeded b y  a  b r ie f  accumulation o f
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values designed to  provide an unarguable framework for  constitutional government.
Preambles which (by contrast) imbed disputed points of polit ics or history make the
Constitution i t s e l f  a n  ob jec t  o f  part isan maneuvering, ra the r  than a  document
whose pre l iminary  commitments r e f l ec t  a  consensus about  basic principles and
ult imate goals.

NATIONAL SYMBOLS AND CONSTITUTIONAL SUPREMACY

Preambles are of ten fol lowed by provisions (known as a  "supremacy clause")
which declare the Constitution to  be "the supreme law" of  the country. T h e  Tuvalu
Constitution, f o r  example,  d isplays a  "Chap te r  I .  T H E  S TAT E  A N D  T H E
CONSTITUTION" fo l l ow ing  t h e  above -mentioned preamble  a n d  preceding t h e
second chapter, the Bil l  o f  Rights. Chapter  I declares:

1. Tuva lu  shall be a sovereign democratic State.

2. T h i s  Const i tut ion is  the  supreme law o f  Tuvalu and i f  any other  law is
inconsistent w i th  this Constitution, tha t  other law shall, to  the extent of
the inconsistency, be void.

Declaring t ha t  a  Consti tut ion is  "supreme" implies, o f  course, tha t  other laws or
regulations inconsistent w i th  i t  are wi thout  legal basis and are thus nul l  and void.
An a lmost  ident ica l  f i r s t  chap te r  i s  found i n  t h e  Consti tut ions o f  t he  Solomon
Islands (which adds, however,  t h a t  " H e r  Majesty  shal l  b e  t h e  Head o f  State"),
Kir ibat i ,  Nauru (described in par t  I  as "an independent republic"), Western Samoa
(with a section describing its national ter r i tory,  discussed below), Fi j i ,  Vanuatu, and
the Marshall Islands. Cons t i tu t i ona l  geography may also be found in  the opening
section o f  t h e  document .  D e s c r i p t i o n  o f  t h e  nat ion-s ta te  a n d  i t s  physical
boundaries seems logical, since i t  defines the area of  coverage of the Constitution.
At  the  same t ime,  i t  may be presumed to  be unnecessary, f rom one point o f  view,
as omission o f  such a  description is not  l ike ly  t o  prevent a  Constitut ion—and the
laws enacted under i t —from being applied to  the inhabitants of the poli ty to which
i t  refers.

Immediately a f ter  the preamble, Par t  I  o f  the Constitution of Western Samoa
reads:
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1. ( 1 )  T h e  Independent State of Western Samoa (hereinafter referred to as
Western Samoa) shall be free and sovereign.

(2) Western Samoa shall comprise the islands of  Upolu, Savai1i, Manono,
and Apol ima i n  the  South Pac i f i c  Ocean, together w i th  a l l  other
islands ad jacent  t he re to  and  l y i n g  between t h e  1 3 t h  a n d  1 5 t h
degrees o f  south la t i t ude  a n d  t h e  171st  and  173rd degrees o f
longitude west of Greenwich.

The Const i tut ion o f  t he  FSM contains a  more elaborate statement on the
"Terr i tory o f  Micronesia" i n  i t s  f i r s t  A r t i c l e .  T h i s  statement re f lec ts  n o t  only
greater uncer ta in ty  about  t h e  number o f  en t i t ies  l i k e l y  t o  par t ic ipate  i n  t h i s
federation, bu t  also an e f f o r t  by lawyers t o  d ra f t  language l ikely  t o  enhance the
FSM's resources.

SECTION 1. T h e  terr i tory  of  the (FSM) is comprised of the Distr icts of
the Micronesian archipelago t h a t  r a t i f y  t h i s  Const i tu t ion.  U n l e s s
l imited by international t reaty  obligations assumed by the (FSM), or  by
its own act ,  the  waters connecting the  islands o f  the  archipelago are
internal waters regardless o f  dimensions, and jurisdict ion extends t o  a
marine space  o f  2 0 0  m i l e s  measured o u t w a r d  f r o m  appropr ia te
baselines, t h e  seabed, subsoil, w a t e r  column,  insular  o r  cont inental
shelves, airspace over land and water,  and any other terr i tory  or waters
belonging to Micronesia by historic r ight,  custom, or legal t i t le .

SECTION 2. E a c h  state is comprised of  the islands of  each Dis t r ic t  as
defined by laws in effect  immediately prior to the effect ive date of this
Constitution. A  marine boundary between adjacent states is determined
by law, applying the principle o f  equidistance. S ta te  boundaries may be
changed by Congress with the consent of the state legislatures involved.

The remainder o f  th is A r t i c le  dealing wi th the national ter r i tory  addresses a
question o f  interest  t o  some poli t ies, bu t  omi t ted f rom most  Constitutions. T h e
following t w o  sections o f  the  FSM Const i tut ion develop procedures by which the
national t e r r i t o r y —that  i s ,  t h e  area  o f  coverage o f  t h e  Const i tut ion—may b e
enlarged.
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SECTION 3 .  Te r r i t o r y  may be added t o  t he  (FSM) upon approval o f
Congress, and by vote of  the inhabitants of the area, i f  any, and by vote
of t h e  people o f  the  (FSM). I f  the  te r r i to ry  i s  t o  become par t  o f  an
existing state, approval of  the state legislature is required.

SECTION 4. N e w  states may be formed and admitted by law, subject to
the s a m e  r i g h t s ,  du t i es ,  a n d  obl igat ions a s  prov ided  f o r  i n  t h i s
Constitution.

The Constitut ion does not  provide any procedures for  loss o f  ter r i tory,  a gap
not l ikely to deter any geographically concentrated dissident group from seceding i f
i t  has  t h e  power  and  w i l l  d o  so .  T h e  Palau Const i tu t ion,  wh ich  includes a
meticulous descr ipt ion o f  t h e  nat ional  t e r r i t o r y,  i s  n o t  so  re t i cen t  about  t h e
prospect of  losing any of  i t :  " N o  state may secede from Palau."

The F i j i  Constitut ion leaves the definit ion o f  "F i j i "  to  "Chapter XI—Miscella-
neous," in which i t  is declared:

'Fij i '  means the terr i tor ies which immediately before 10th October 1970
constituted the colony of  Fi j i  and includes any other terr i tor ies declared
by Parl iament to form part of Fi j i ;

This i s  a  neat ,  t i d y,  and pragmat ic approach l i ke l y  t o  appeal t o  persons
impatient w i t h  p rec i se  geographical  measurement.  O t h e r s  m i g h t  p r e f e r  a
Constitutional statement which included a claim to  resources fa r  f rom the nation's
land mass (comparable i n  i n t en t  t o  t h e  A c t  o f  Par l iament  creat ing a  200-mi le
economic zone). S o m e  Consti tut ions om i t  a  description, o r  a  def ini t ion,  o f  the
country altogether, presumably on the grounds that  the inhabitants from whom a l l
constitutional a u t h o r i t y  f l o w s  w i l l  k n o w  w h o  a n d  w h e r e  t h e y  a r e .  W h a t
Constitutions do not omit, however, is the supremacy clause.

Constitutions wi l l  of ten contain descriptions of  emotionally powerful pol i t ical
symbols representative o f  the  national self- image. T h e s e  evocations o f  national
unity are intended to embody the national purpose, to  weld a people together within
a single pol i t ical  community.  T h e y  may include a coat o f  arms, a national bird, a
constitutionally approved f lower.  Cons t i tu t iona l  f lo ra  and fauna are by no means
unusual, although the i r  absence f rom Paci f ic  is land documents may suggest t ha t
these sorts o f  constitutional decoration (found in American State Constitutions, for
example) may be going out of fashion.
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The nat ional  anthem—or nat ional  song—may be  mentioned i n  t he  Const i -
tution too ,  and there  may be included as wel l  a  description o f  the  national f l ag
(including an  explanation f o r  t he  colors and shapes selected t o  appear upon th is
emblem of  nationhood). T h e  Tongan Constitution (approved in 1875) states that

The Flag o f  Tonga (the f lag o f  King George) shall never be altered but
shall always be the f lag o f  th is Kingdom and the present Royal Ensign
shall always be the ensign of the Royal Family of  Tonga.

The C o o k  Is lands Cons t i tu t ion  (adopted i n  1 9 6 4  b y  t h e  N e w  Zealand
Parliament) was bereft of preamble and poli t ical symbols, unless the "Public Seal of
the Cook Islands" (kept " in  the custody o f  the High Commissioner"), used " fo r  the
authentication o f  any public document in  relat ion t o  the government o f  the Cook
Islands," i s  inc luded i n  such a  category.  S i n c e  self-government,  -,ymbols o f
nationhood have become inextr icably mixed w i th  symbols o f  partisanship, so tha t
during the 1965-78 period, the Cook Islands f lag was in  f ac t  the f lag o f  the Cook
Islands Party.  Dur ing  1981 amendments have been proposed by the governing party,
the Democrats, to  entrench in the Constitution a new Cook Islands Flag and a Cook
Islands national anthem. T h u s ,  the "Cook Islands Ensign is  hereby declared t o  be
the recognized f lag o f  the Cook Islands," while the "anthem ent i t led 'Te Atua Mou
E' shall be the national anthem o f  the Cook Islands." T h e  words of this anthem are
included in the Constitution, and the ensign is described as follows:

The Cook Islands Ensign shall be a  Royal blue ensign. T h e  Union
Jack shall occupy the upper s taff  quarter, having on the f ly  15 stars in a
symmetrical r ing, a l l  o f  equal size and equal spacing, and the colour of
the stars shall be white. T h e  f lag proportion o f  length to  breadth shall
be o f  t w o  t o  one.  A n d  i t  sha l l  mean--Blue-- is  t h e  co lou r  m o s t
expressive o f  our Nat ion, i t  i s  respresentative o f  the vast area o f  the
Pacific Ocean in  which the  islands o f  the  Cook Islands are scattered.
Blue also depicts the peaceful nature o f  the inhabitants o f  our islands.
Union Jack—indicates our historical association wi th and membership of
the Brit ish Commonwealth. T h e  15 white stars represent the 15 islands
of the group.

In some Paci f ic  pol i t ies, national contests have been held to  select a new song, or
design a  new f lag.  E labo ra t i ng  the  symbols o f  nationhood might  be seen both by
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governing e l i tes and publ ic a l ike  as a  construct ive exercise, one which seeks t o
legitimise the nation's new pol i t ical  status. E l i t es  may seek to promote a deepened
awareness o f  the cultural origins and ident i ty o f  the newly sovereign pol i ty as well
as ( in cer ta in instances) draw attent ion t o  issues o f  environmental protect ion and
enhancement.

THE BILL OF RIGHTS

With the  exception o f  the Cook Islands and Niue, Paci f ic  pol i t ies moved to
their present pol i t ical  status wi th a Constitution containing a Bil l  of Rights. I n  the
Cook Islands, 1981 witnessed a signif icant period o f  constitutional innovation, wi th
a Bi l l  o f  Rights being presented t o  the Legislative Assembly as an amendment to
the Constitution provided by New Zealand. T h e  various components of the vir tual ly
obsolescent Amer i can  Tr u s t  Te r r i t o r y  o f  t h e  P a c i f i c  Is lands (Micronesia), t h e
Commonwealth o f  t h e  Nor thern Marianas, t h e  Marshal l  Islands, Palau and t h e
Federated States o f  Micronesia (FSM) are each equipped w i th  f u l l  consti tut ional
paraphernalia, as w i l l  be the various state governments being born in Palau and the
FSM.

One perhaps obvious point which emerges f rom a  review of  these documents
is that  a Bi l l  o f  Rights is invariably a component o f  a wr i t ten Constitution. Th i s  is
the case i n  near l y  eve ry  coun t ry  i n  t h e  w o r l d  ( t h e  U . K .  be ing a  s igni f icant
exception) and is the case for  al l  o f  the pol i t ical  enti t ies in the Pacific. I n  none of
them does a  B i l l  o f  Rights exist  separately f rom,  or  in  the absence of ,  a  wr i t ten
Constitution. W h i l e  N iue  has a  Const i tut ion b u t  no  B i l l  o f  Rights, there  i s  no
example of  the opposite being the case.

A B i l l  o f  R igh ts  i s  n o t  a  Const i tut ion,  however,  these documents serve
complementary, but  dist inct, functions. A  B i l l  o f  Rights contains provisions which
form p a r t  o f  a  general code designed t o  regulate and discipline the exercise o f
State power. A  B i l l  o f  Rights is a part  o f  a Constitution—but a very special part.
The Const i tut ion as a  whole makes contributions t o  the task o f  controll ing State
power, b u t  t h e  k inds  o f  res t r ic t ions  imposed i n  a  B i l l  o f  R igh ts  a r e  o f  a n
extraordinary and vi tal  kind.

This is recognized within the Constitutions o f  the Pacif ic nations themselves.
In many cases, i t  i s  more d i f f i cu l t  t o  amend, a l te r  or  abolish a  Bi l l  o f  Rights, o r
portion thereof ,  than t o  change o ther  provisions o f  a  Consti tut ion. T h e  B i l l  o f
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Rights is given special importance by Constitut ion-wr i ters in another striking, yet
obvious, way.  Q u i t e  simply, the Bi l l  o f  Rights comes f i rs t !  I t  precedes the other
formal provisions o f  Pac i f i c  Const i tut ions ( the  preamble and supremacy clause
excepted).

The lengthy and often eloquent Bi l l  o f  Rights found in the Second Ar t ic le ,  or
Chapter, o f  mos t  Pac i f i c  is land Consti tut ions contains provisions which a lmost
without except ion have as t h e i r  conceptual source t he  Amer ican B i l l  o f  Rights
(added t o  t h e  Amer ican Const i tut ion a f t e r  i t s  acceptance and approval b y  t he
American States). T h e  language, however, i s  modernized i n  these contemporary
versions, a n d ,  i n  s o m e  instances, t w o  hundred y e a r s  o f  A m e r i c a n  j u d i c i a l
interpretation o f  t h e  re levant  provisions has been taken  i n t o  account  b y  t h e
authors. I n  addition, many o f  these Bil ls o f  Rights—to  many people, the heart o f
the Const i tu t ion—include guarantees and  protect ions embracing categories o f
behavior no t  found in  Bi l ls  o f  Rights o f  greater ant iqu i ty.  A  fu r ther  interesting
feature o f  Pac i f i c  char ters  i s  t he  tendency found i n  several o f  them t o  include
provisions describing, and seeking to protect, the "tradit ional"  rights of the people.

Most Bil ls o f  Rights contain two dist inct kinds of  guarantees. O n e  relates to
basic " f reedoms";  t hese  seek  t o  defend areas o f  ind iv idua l  behavior  aga ins t
Government inter ference.  T h e  o ther  deals w i t h  aspects o f  jud ic ia l  procedure.
While these provisions too are designed to  protect  the individual against arbi t rary
treatment by  Government authorit ies, they re la te  more t o  individual behavior i n
extraordinary circumstances—arrest, t r i a l  and punishment—than t o  the substance
of individual behavior and social interaction in "ordinary" situations.

Part H of  the Western Samoan Constitution enumerates "Fundamental Rights"
enjoyed by a l l  persons, whi le providing remedies f o r  "enforcement o f  r ights" open
to "any person." These rights include: l i f e ,  personal l iber ty,  freedom from inhuman
treatment, f reedom f r o m  fo rced  labor,  a  f a i r  t r i a l ,  r ights  "concerning cr imina l
law," rel igion, r ights "concerning religious instruct ion," speech, assembly, associa-
tion, movement and residence ("Al l  cit izens s h a l l  have the r ight to move freely
throughout Western Samoa and t o  reside in  any pa r t  thereof.") ,  r ights "regarding
property," and  f reedom f r o m  discr iminatory legis lat ion ( " A l l  persons a re  equal
before the law and entit led to equal protection under the law.")

The F i j i an  Const i tut ion, wh i l e  including many o f  t h e  r ights  and freedoms
noted above ,  inc ludes:  v e r y  de ta i l ed  provis ions regu la t ing  t h e  compulsory
acquisition o f  property  b y  t h e  State; protect ion f o r  pr ivacy o f  home and o ther
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property; protection o f  persons detained under emergency laws. F o r  the most part,
these declarations on individual r ights seek t o  guarantee a  range o f  fundamental
freedoms wh i le  a t  t h e  same t i m e  permi t t ing  a  wide range o f  pol ice powers t o
continue, to funct ion in  the interests o f  public order. I n  so doing, many provisions
become remarkably  compl icated,  a s  t h e  var ious exceptions a n d  contingencies
requiring an abridgement of a r ight are enumerated.

An example o f  th is e f f o r t  t o  achieve balance between individual autonomy
and col lect ive power is found in the very f i r s t  provision of  the Bil l  of  Rights of the
Marshall Islands' Constitution. I t  begins boldly:

Every person has the r ight  t o  freedom o f  thought, conscience, and belief; to
freedom o f  speech and o f  t h e  press; t o  t h e  f r e e  exercise o f  rel ig ion; t o
freedom of  peaceful assembly and association; and to petit ion the government
for a redress of grievances.

However:

Nothing in this Section shall be construed to invalidate reasonable restrictions
imposed by law on the t ime, place, or manner of  conduct, provided

(a) t h e  restrict ions are necessary t o  preserve public peace, order, health, or
security or the rights or freedoms of others;

(b) the re  exist no less restr ict ive means of doing so; and

(c) the restrictions do not penalize conduct on the basis o f  disagreement with
the ideas or beliefs expressed.

In th is  and in  subsequent provisions, the drafters o f  this B i l l  o f  Rights have
sought t o  express i n  p la in  language a  commitment  t o  cer ta in  cherished values,
while a t  the same t ime  incorporating as succinctly as possible the boundaries fo r
the expression o f  these values l i k e l y  t o  b e  upheld b y  Cour ts  i n  adjudicating
conflicts. C l e a r l y  the  authors have sought t o  anticipate (and, possibly, forestal l)
constitutional interpretat ion b y  wr i t ing,  i n  the  B i l l  o f  Rights i tse l f ,  the  kinds o f
judicial adjustments most l ike ly  t o  be made in  any event. T h i s  has been done, in
most instances,  i n  language a s  sympathe t i c  a s  possib le  t o  t h e  v a l u e —or
"r ight"—being protected.
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The Marshal's' Bi l l  o f  Rights is an extensive one indeed. I t  includes: f reedom
of thought, speech, press, religion, assembly, association, and petit ion; protections
against slavery and involuntary servitude; protections against "unreasonable search
and seizure"; r igh t  t o  due process and fa i r  t r i a l  (wi th a  ten-section description o f
the r ights and procedures associated wi th these complementary concepts); r ight  to
just compensation f o r  land  taken f o r  publ ic  use; protect ion against "c rue l  and
unusual punishment" ;  r i g h t  • to a  w r i t  o f  habeas corpus;  p ro tec t ion  aga ins t
punishment due to  ex post facto laws (retrospective legislation) or bills of attainder
(which ident i fy  f o r  punishment a  named or  "readily ident i f iable" person or  group);
protection against  being compel led t o  provide lodgings f o r  soldiers; protect ion
against imprisonment f o r  debt ;  r i g h t  t o  conscientious object ion i n  t he  event  o f
conscription; r i g h t  t o  e q u a l  p ro tec t i on  u n d e r  t h e  l a w ,  a n d  f r eedom f r o m
discrimination; r i gh t  t o  personal autonomy and privacy ( "A l l  persons shall be f ree
from unreasonable interference in  personal choices tha t  do not  in jure others and
from unreasonable intrusions i n t o  t h e i r  pr ivacy") ;  r i g h t  t o  par t ic ipa te  i n  t h e
electoral process, and t o  use the  judicial  process "as a  means o f  vindicating any
interest preserved or created by law, subject only to regulations which l im i t  access
to courts on a non-discriminatory basis"; r ight  to  "health care, education, and legal
services"; " r i g h t  t o  responsible a n d  e t h i c a l  government" ;  " o t h e r  r i g h t s "  n o t
enumerated in the Constitution.

The Pac i f i c  islands Bi l ls  o f  Rights a re  not  always so comprehensive, o r  so
sweeping, as the Marshalls'. T h e  Marshalls document is interesting too because i ts
final f e w  r igh ts  were  nei ther  protect ions f r o m  Government act ion,  no r  judic ia l
safeguards, bu t  were rather commands t o  Government t o  carry out  functions, and
provide services, defined as fundamental "r ights" of  a l l  people. Enumerat ing goals
and objectives o f  Government policy is  not  of ten found in  Paci f ic  B i l ls  o f  Rights,
however much the idea of a "r ight" to health care, education, legal services, ethical
government, environmental protection, pr ivacy, employment, and other values and
qualities associated wi th  a  decent l i fe  may now form par t  of  a world-wide popular
culture.

The Niue Constitut ion (enacted by the New Zealand Parliament in 1974) and
the Cook Islands Constitut ion have lacked formal  statements o f  rights, ref lect ing
the preferences o f  t h e i r  New Zealand advisors who adhered t o  the  not ion t h a t
parliamentary power  ought  n o t  t o  b e  s o  restrained. H o w e v e r ,  t h e  proposed
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amendments to  the Cook Islands Constitution, in 1981, do include for the f i rs t  t ime
a B i l l  o f  Rights f o r  Cook Islanders. I t  i s  a  succinct,  bu t  binding, statement o f
"fundamental human rights and freedoms."

It is hereby recognised and declared tha t  in the Cook Islands there exist and
shall cont inue t o  exist ,  w i thout  discrimination by  reason o f  race, national
origin, co lour,  rel ig ion,  opinion, be l ie f ,  o r  sex, t h e  fo l lowing fundamental
human rights and freedoms:

(a) t h e  r igh t  o f  the  individual t o  l i fe ,  l i be r ty,  and security o f  the person,
and the right not to be deprived thereof except in accordance with law:

(b) t h e  r i g h t  o f  t h e  indiv idual  t o  equa l i ty  be fo re  t h e  l a w  and t o  t h e
protection o f  the law:

(c) t h e  r i gh t  o f  t he  individual t o  own proper ty,  and t he  r igh t  n o t  t o  be
deprived t he reo f  except in accordance with law:
Provided t h a t  nothing i n  t h i s  paragraph s h a l l  b e  construed as
l imit ing t h e  power o f  Par l iament  t o  proh ib i t  o r  res t r i c t  by  A c t  t he
alienation of Native land

(d) F r e e d o m  of  thought, conscience, and religion:
(e) F r e e d o m  of  speech and expression:
(f) F r e e d o m  of  peaceful assembly and association.

This at tempt  to  place l imitat ions on the doctrine of  parliamentary supremacy
was in tu rn  quali f ied by  a  second section relat ing t o  the exercise o f  these "r ights
and freedoms."

It  is  hereby recognised and declared tha t  every person has duties t o  others,
and accordingly is subject in  the exercise o f  his r ights and freedoms to  such
limitations as are  imposed, by  any enactment o r  ru le  o f  l aw  f o r  the  t ime
being i n  force,  f o r  protect ing the  r ights  and freedoms o f  others o r  i n  the
interests o f  pub l ic  sa fe ty,  o rder,  o r  morals,  t h e  general  we l fa re ,  o r  t h e
security of the Cook Islands.

Following t h i s  sec t ion  i s  a  leng th ie r  passage de ta i l i ng  t h e  protect ions
individuals may expect in judicial proceedings. O t h e r  Pacif ic polit ies following the
parliamentary model, based on Br i t ish pract ice,  have also chosen t o  depart f rom
British a n d  N e w  Zea land p r a c t i c e  b y  govern ing w i t h  w r i t t e n  Const i tu t ions
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containing f o r m a l  statements o f  individual  r ights.  T h e  second Chapter  o f  t h e
Tuvalu Consti tut ion protects "fundamental r ights and freedoms o f  the individual,"
including "protect ion fo r  the privacy o f  his home and other property," "freedom o f
conscience," " f reedom o f  expression," "protect ion o f  f reedom o f  assembly and
association," "protect ion o f  freedom o f  movement,"  protect ion against d iscr imi -
nation, and lengthy protections to  be invoked in  judicial  settings. T h i s  section o f
the Consti tut ion extends t o  eighteen separate sections, running to  fourteen pages.
Other former Brit ish possessions in the Paci f ic devote comparable attention to  the
protection o f  individual r ights and the elaboration o f  procedures for  the defense of
accused persons. These  include Kir ibat i ,  F i j i ,  and the Solomon Islands. N a u r u  and
Papua New Guinea, which employ parl iamentary insti tut ions, also include in  the i r
Constitutions elaborate statements o f  r ights and protections. Unexpec ted ly,  the
American-influenced FSM includes the  br iefest  "Declarat ion o f  Rights" o f  any o f
the Pac i f ic  ent i t ies  (Niue and the  French possessions, New Caledonia and French
Polynesia, excepted,  a s  these  rema in  s i l en t  o n  such mat ters) .  I t  i s  f i f t e e n
sentences in length, organized into thirteen separate sections.

SECTION 1 .  N o  l a w  m a y  deny  o r  i m p a i r  f reedom o f  expression,
peaceable assembly, association, or petit ion.

SECTION 2 .  N o  l a w  may  b e  passed respecting an  establishment o f
religion o r  impa i r i ng  t h e  f r e e  exerc ise  o f  r e l i g i on ,  e x c e p t  t h a t
assistance m a y  b e  prov ided t o  parochia l  schools f o r  n o n -religious
purposes.

SECTION 3. A  person may not  be deprived o f  l i fe ,  l iber ty,  or  property
without due process o f  l aw,  o r  be denied the  equal protect ion o f  the
laws.

SECTION 4 .  E q u a l  p ro tec t ion  o f  t h e  l a w s  m a y  n o t  b e  denied o r
impaired on account of  sex, race, ancestry, national origin, language or
social status.

SECTION 5 .  T h e  r i gh t  o f  t he  people t o  be  secure i n  the i r  persons,
houses, papers,  a n d  o t h e r  possessions aga ins t  unreasonable search,
seizure, or invasion of  privacy may not be violated. A  warrant may not
issue excep t  o n  probable cause, supported b y  a f f i d a v i t  pa r t i cu la r l y
describing t h e  place t o  be  searched and the  persons o r  things t o  be
seized.
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SECTION 6. T h e  defendant in  a  cr iminal  case has a  r ight  t o  a speedy
public t r i a l ,  t o  be informed o f  t he  nature o f  the  accusation, t o  have
counsel f o r  h is  defense, t o  be confronted w i t h  t h e  witnesses against
him, and to compel attendance of witnesses in his behalf.

SECTION 7. A  person may not  be compelled to  give evidence that may
be used against him in  a  cr iminal  case, o r  be twice put in jeopardy fo r
the same offense.

SECTION 8 .  E x c e s s i v e  b a i l  m a y  n o t  b e  required,  excessive f i nes
imposed, or cruel and unusual punishments inf l icted. T h e  wr i t  of  habeas
corpus may not  be suspended unless required f o r  public safety in cases
of rebellion or invasion.

SECTION 9. Cap i ta l  punishment is prohibited.

SECTION 10. S l a v e r y  and involuntary servitude are prohibited except
to punish crime.

SECTION 11 .  A  b i l l  o f  a t ta inder  o r  e x  post  f a c t o  law may n o t  be
passed.

SECTION 12. A  c i t izen of  the (FSM) may travel and migrate within the
Federated States.

SECTION 13. Imprisonment for  debt is prohibited.

It is worth noting, moreover, t ha t  the Constitutions o f  each o f  the separate
States o f  the FSM—Truk, Yap, Ponape, and Kosrae—contain either a Bil l  o f  Rights
(Truk and  Yap ,  eighteen sections), s ta tement  o f  "C i v i l  R ights"  (Ponape, twe lve
sections), o r  "Declaration o f  Rights" (Kosrae, seventeen sections) intended fur ther
to protect  and enhance the individual r ights and l ibert ies o f  thei r  inhabitants. T h e
Constitution o f  t h e  N o r t h e r n  Mar ianas  (descr ibed i n  i t s  p reamble  a s  " t h e
embodiment o f  our tradit ions and hopes") contains as i ts  f i r s t  A r t i c l e  a ten-section
statement o f  "Personal Rights."  T h e s e  include some o f  t he  v i r tua l ly  universal
protections—freedom o f  religion, speech, press and assembly; protection against ex
post f ac to  laws and bi l ls o f  attainder; protect ion against unreasonable search and
seizure ( including restr ic t ions on  "wiretapping" and "e lect ronic  eavesdropping");
protections in criminal prosecutions; guarantees of  due process of  law, t r ia l  by jury,
and equal protect ion o f  t he  laws; protect ion against compulsory "quarter ing" o f
soldiers—as well as a few less common statements.
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The r i g h t  o f  p r i vacy,  f o r  example,  i s  described thus ly.  " T h e  r i g h t  o f
individual p r ivacy  sha l l  n o t  b e  in f r inged except  upon a  showing o f  compel l ing
interest." T h i s  s ta temen t  b o t h  enunciates a  g o a l  a n d  balances i t  aga ins t
circumstances l i ke l y  t o  lead  t o  i t s  abandonment i n  any  event .  A n o t h e r  goa l
established as a  " r ight"  is not,  however, s imi lar ly  modif ied. " E a c h  person has the
right to  a clean and healthful public environment." Th i s ,  o f  course, is an objective
to which t iny Pacif ic islands are l ikely to be especially sensitive.

Micronesian Const i tut ions a r e  in terest ing t o o  i n  t h e i r  insistence o n  t h e
preservation o f  " tradit ional r ights," even as they adopt American-inspired constitu-
tional orientations and procedural patterns in  law and polit ics. Thus  the Northern
Marianas' s ta tement  o f  "Personal R igh ts "  inc ludes a  pro tec t ion  aga ins t  l a w s
"prohibiting t h e  t rad i t iona l  a r t  o f  heal ing."  T h e  FSM Const i tu t ion includes a
separate A r t i c l e ,  d i rec t ly  fo l lowing the  "Declarat ion o f  Rights," ent i t led "Trad i -
tional Rights." I t  is br ief ,  intended to  reassure (and hence pol i t ical ly  motivated),
and innovative.

SECTION 1. No th ing  in this Constitut ion takes away a role or function
of a  t rad i t i ona l  leader  a s  recognized b y  cus tom a n d  t rad i t i on ,  o r
prevents a tradit ional leader f rom being recognized, honored, and given
formal o r  funct iona l  ro les  a t  a n y  l e v e l  o f  government as  m a y  b e
prescribed by this Constitution or by statute.

SECTION 2. T h e  traditions of the people of the (FSM) may be protected
by s ta tu te .  I f  challenged as  v io la t i ve  o f  A r t i c l e  I V,  pro tect ion o f
Micronesian t rad i t ion  shall  be  considered a  compell ing social purpose
warranting such governmental action.

SECTION 3. T h e  Congress may establish, when needed, a  Chamber o f
Chiefs consisting o f  t rad i t ional  leaders f r o m  each s ta te  having such
leaders, and of elected representatives from states having no tradit ional
leaders may provide for an active, functional role for  them.

One of  the interesting features of  this A r t i c l e  lies in Section 2, in which i t  is
expl ici t ly s ta ted t h a t  " t radi t ions,"  protected by publ ic A c t ,  w i l l  be permit ted t o
override indiv idual  r i gh ts  (described i n  A r t i c l e  I V,  t h e  "Declarat ion o f  Rights"
referred to  earlier). I n  turn, Section 3 permits a separate legislative chamber to be
established t o  represen t  t r a d i t i o n a l  leaders ,  s o  a s  f u r t h e r  t o  ensure  t h a t
Micronesian customs and tradit ions may be guarded against Westernization. W h i l e

20



the Ponape State Constitution includes a separate Ar t ic le  containing the Sections 1
and 2  g i v e n  above,  t h e  o t h e r  Micronesian Sta tes  dec la re  s imp ly  t h a t  " D u e
recognition shall be given t o  tradit ions and customs in  providing a  system o f  law,
and nothing in  this Ar t i c le  B i l l  o f  Rights sha l l  be construed to  l im i t  or invalidate
any recognized tradit ion or custom, except as otherwise provided by law."

This rev iew o f  B i l ls  o f  Rights i n  Pac i f i c  Const i tut ions suggests tha t  whi le
there is great diversity o f  language, and a tendency t o  adapt these statements t o
the circumstances of  each pol i t ical  ent i ty,  there is nevertheless at the same t ime a
certain universal i ty o f  approach as wel l .  C e r t a i n  values are emphasized in  each
Constitution. These  values are deemed to  be so important  tha t  despite the other
differences which distinguish F i j i  f rom Ponape, Palau from the Cook Islands, Tuvalu
from Yap,  in each of  these entit ies (and others too) these values have been singled
out f o r  special mention and protection. Whether  these values w i l l  be protected in
practice in each ent i ty,  in all  the circumstances which may arise in the future, may
be questioned. B u t  the  importance o f  the values themselves is apparant in  the i r
elaboration i n  these  Const i tut ions, coming  a s  t hey  d o  before  any  ment ion  o f
Government powers or  legislative procdures. E d i t o r i a l l y,  the people come f i r s t  i n
Pacif ic Constitutions.

It  may be expected that  elaboration o f  individual r ights wi l l  not  only have an
effect  o n  Government  p rac t i ce ,  b u t  m a y  cont r ibu te  a s  w e l l  t o  t h e  po l i t i ca l
education o f  the  c i t izenry.  Establ ishing in the fundamental law o f  the pol i ty  the
rights and freedoms o f  the  people as wel l  as, in  some instances, the goals o f  the
nation and the  responsibilities o r  obligations o f  i t s  people, may serve t o  educate
leaders and followers al ike in the norms and customs associated wi th a democratic
polity.

In essence, a  Bi l l  o f  Rights contains protections against arbi t rary t reatment
of the people by the State. Such a document seeks to make more permanent rights
and freedoms which may be in danger of abridgement, or which may be described as
fundamental to  a poli ty seeking to conform to  democratic standards. T h e  choice of
values t o  b e  enshrined, and t h e  language chosen, w i l l  va r y  according t o  t ime ,
circumstances, a n d  t h e  pa r t i cu la r  anx ie t ies  a n d  experiences o f  t h e  peop le
concerned.

Whatever differences people may have about the actual language used or the
particular protections given, Bills of Rights address themselves to a specified range
of areas summarized above. T h e s e  are  qu i te  s imply t h e  kinds o f  challenges t o
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which Bi l ls  o f  Rights a re  responsive. I n  e f fec t ,  they seek t o  ident i fy  the  main,
irreducible components associated w i t h  t h e  concept o f  " jus t ice"  i n  t h e  modern
world. Th i s  is, however, an expansive term.

In Bi l ls o f  Rights, " just ice" is defined no t  for  a philosophical purpose but for
the more, p rac t ica l  ob jec t ive  o f  providing individuals w i t h  lega l ly  enforceable
protections against i t s  infr ingement by  t h e  State. T h u s  Bi l ls  o f  Rights seek t o
promote values which are both v i ta l  and realizable. B i l l s  o f  Rights do not address
themselves to  the breadth o f  the human condition, in which injustice may be found
in myr iad  forms. Lone l iness  may be unjust, bu t  Bi l ls  o f  Rights do not  normally
include guarantees fo r  the r ight  o f  companionship and sociabi l i ty.  In jus t i ce  takes
many forms,  bu t  no t  a l l  forms o f  injustice may be constructively confronted in  a
Bill of  Rights.

Dorothy's p la int ive plea i n  The Wizard o f  O z  centers on an injust ice w i t h
which al l  humans may ident i fy.  She  sings: " I f  happy l i t t l e  bluebirds f ly  beyond the
rainbow, why,  oh why, can't I?" O f  course i t  is unfair that  birds can f ly  and humans
cannot, bu t  a  B i l l  o f  Rights is  no t  l i ke ly  t o  provide the people wi th  feathers and
wings. W h a t  a  B i l l  o f  Rights can do is  t o  in form people o f  the i r  r ights, enlarge
opportunities f o r  po l i t i ca l  par t ic ipat ion,  and  i den t i f y  areas o f  consensus about
fundamental pol i t ical and legal values.

THE STRUCTURE OF GOVERNMENT

Format

Less emotionally evocative components o f  Constitutions fo l low the art icula-
tion o f  national goals and the identi f icat ion o f  individual rights. These subsequent
Art icles may be no less important,  however, f o r  they describe in great detai l  the
structures o f  government,  t h e i r  powers  a n d  responsibi l i t ies, a s  w e l l  a s  t h e
procedures to  be used in selecting the nation's legislators and poli t ical leaders. F o r
the most part,  these documents record with considerable care the already accepted
practices fo l lowed i n  government administrat ion and  e lec tora l  l a w.  T h u s  t h e
remainder o f  the Constitution, despite controversy surrounding part icular portions
during i t s  development, pr incipal ly  embodies a  publ ic consensus about electoral
procedures and t h e  character o f  t he  State. T h e r e  may be  value, o f  course, i n
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recording i n  a  s ingle document t h e  conventions a n d  customs associated w i t h
democratic government,  n o t  mere ly  t o  f u rhe r  ensure t h e i r  cont inu i ty,  b u t  t o
identify t h e i r  ma in  features f o r  t h e  benef i t  o f  leaders and ci t izens a l ike.  I n
addition, including t h e  basic democrat ic procedures o f  government i n  a  wr i t ten
Constitution provides people w i th  opportunit ies t o  question practices which may
seem inappropriate, and t o  challenge departures f r om  wha t  would otherwise be
unwritten, and hence unenforceable, conventions.

The basic layout of Pacif ic Constitutional documents varies only slightly from
one country t o  the  next .  F o l l o w i n g  the  preamble, and chapters establishing the
supremacy o f  the Constitut ion and the "Fundamental Rights and Freedoms o f  the
Individual," f o r  example,  t h e  Tuva lu  Const i tu t ion includes a  chapter  def in ing
"Citizenship" i n  th is  new nation. T h i s  i s  fo l lowed i n  t u rn  by  chapters on: t h e
Governor-General; t he  Executive; Parl iament;  t h e  Judiciary; t h e  Publ ic Service;
Finance; and a  catch-a l l  "Miscellaneous" chapter  providing defini t ions ( f o r  " the
Crown," " t h e  Commonwealth,"  and  o the r  t e rms  used i n  t h e  Const i tut ion) and
various clauses elaborating on powers, functions and procedures described i n  the
earlier chapters. T h e  Ki r ibat i  Constitution omits the discussion o f  the Governor-
General but  includes a separate section (fol lowing the chapter on finance) dealing
with "Banaba and the Banabans." T h i s  la t ter  chapter may be compared to chapters
in other constitutions in polit ies in which the unity of  the nation i tsel f  is subject to
challenge from a group holding di fferent loyalties.

The F i j i  Constitut ion conforms t o  the Tuvalu example given above wi th  two
interesting exceptions. Be tween  chapters on "Service Commissions and the Public
Service," a n d  "F inance,"  m a y  b e  found  a  const i tu t ional ly  entrenched s e t  o f
provisions describing "The Ombudsman." Second ly,  as in  many Constitutions, the
legislature—"Parl iament"—is described before the executive. T h e r e  is intended to
be a hierarchical significance in the arrangement of  constitutional chapters. Power
flows f r o m  t h e  people—their  r ights are not  t o  be infr inged. T h e  Head o f  State
represents the people, as the tangible embodiment of  the nation and i ts traditions.
The legislature includes the people's representatives—their  r ight  to  deny f inancial
supply t o  Governments, o r  t o  oust  them al together,  i s  fundamental. T h u s  the
arrangement of  constitutional chapters may not be haphazard, but may represent a
perspective on the relationship between a people and various pol i t ical  insti tut ions
within the fabric of the State.
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The Consti tut ion o f  Western Samoa includes the chapters noted above (wi th
"The Executive" preceding "Parliament"), and adds two other sections on "Land and
Titles" and "Emergency Powers" as wel l  as a  section found in many Constitutions,
providing "Transi t ional "  arrangements br idg ing t h e  p r e -Constitution a n d  pos t -
Constitution periods (declaring cont inui ty  o f  laws, obligations, legal  proceedings
and off ice holders).

Statements o f  "Emergency Powers" and "Transitional Provisions" are included
in t h e  Nauru Const i tut ion as wel l .  T h e  Cook Islands Const i tut ion fol lowed this
structure when adopted in 1964: P a r t  I  on "The Government o f  the Cook Islands"
(describing, i n  tu rn ,  "The Head o f  State,"  "The High Commissioner o f  the  Cook
Islands," and "The House o f  Ar ik i s  o f  the  Cook Islands"); Pa r t  I I ,  "The Executive
Government o f  t he  Cook Islands: (describing "Cabinet,"  "The Executive Counci l"
and "The Seal o f  the Cook Islands"); Par t  II I ,  "The Legislative Government o f  the
Cook Islands," relat ing to  "The Législative Assembly" ( to be renamed "Parl iament"
in t he  1981 proposed amendment); Pa r t  IV,  "The Judiciary,"  describing "The High
Court," "The Land Court,"  "The Land Appellate Court," "Justice of the Peace," and
"The Judicial  Service Commission" as wel l  as provisions f o r  the appointment (and
salaries) o f  judges and  commissidners, appeals f r o m  t h e  H igh  Cour t ,  and  t h e
appropriate oaths t o  be taken by judges and commissioners. These  chapters were
followed by ones on "The Public Revenues o f  the Cook Islands," "The Cook Islands
Public Service" and "Transitional Provisions." N o t  surprisingly, the Niue Constitu-
tion conforms to this pattern with one interesting point of distinction: a  chapter on
"Health, Education, and Other  Social Services" (sandwiched between "The Public
Revenues o f  Niue" and "The Niue Public Service") detailed Cabinet's obligation to
maintain hospitals, schools and "other inst i tut ions and services n e c e s s a r y  t o
provide a reasonable standard o f  l iv ing fo r  the people o f  Niue and to  secure their
economic, social, and cultural welfare."

The space al located i n  Pac i f ic  Consti tut ions t o  describing the  structure o f
Government is impressive. T h e  Tuvalu Consti tut ion is one example. I t s  preamble
is hal f  a  page. T h e  Chapter on "The State and The Constitution" is two sentences
in length. T h e  Bi l l  o f  Rights occupies 14 pages. Provisions on citizenship account
for another three. A  section on "The Governor-General" takes up most o f  a page.
The Executive (Prime Minister and Cabinet) is descibed in f ive  pages. Par l iament
is discussed in  a  fu r ther  seven pages. F o u r  pages are reserved fo r  the Judiciary,
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three and  a  h a l f  f o r  t h e  Pub l i c  Service,  t h r e e  m o r e  f o r  Finance, wh i l e  t h e
remaining four and a half pages o f  this f i f t y - four  page document t idy up a range of
miscellaneous items.

These propor t ions a r e  f o u n d  i n  o t h e r  Const i tu t ions  t o o .  T h e  N a u r u
Constitution contains an eight-page Bil l  o f  Rights, two pages for  the "President and
Executive," f i ve  f o r  the Legislature, two  fo r  the "Judicature," and two  and a half
each for  Finance and the Public Service.

Approaches to Democratic Government

Polit ical sc ien t is ts  h a v e  i den t i f i ed  seve ra l  b a s i c  d ichotomies use fu l  i n
describing structural arrangements in democratic pol i t ical  systems. One  dimension
relates t o  the distr ibution o f  power between a central  author i ty,  on the one hand,
and o ther  te r r i t o r i a l  authori t ies.  I s  t he  loca l  and regional government ( i f  any)
subordinate to  the legislative power o f  the central government? O r  are they more
nearly co-equal in  responsibilities and prerogatives? M a y  local governments have
their powers and boundaries modif ied, o r  the i r  existence discontinued altogether,
through action by the central government? O r  do sub-national pol i t ical authorities
have a more durable l i fe  o f  their  own, insulated to  some degree from the whims or
aspirations of national elites?

Another dimension re la tes  t o  t h e  leg is la t ive power.  I s  t h e  l a w -making
function divided between two houses of  the legislature? O r  is the legislative power
embodied i n  a  one-house chamber? D o  sub-national te r r i to r ia l  authorit ies enjoy
special protections based upon the method of  legislative representation? O r  is the
nation viewed as a  single constituency, w i th  the  population principle—one person,
one vote—employed exclusively in the apportionment of  electorates?

A t h i r d  major  dimension revolves about the  power o f  the executive. I s  the
executive chosen independently o f  the legislature? I s  the executive given a f ixed
and definite term o f  off ice? Does the chief executive hold an elected seat with the
legislative chamber? O r  i s  t h e  execut ive chosen amongst t he  members o f  t he
legislature? D o e s  t h e  execut ive re ta in  power on ly  so  long as  t h e  government
retains major i ty support within the legislature? M a y  elections be held at  irregular
intervals, corresponding to  f luctuations in  support fo r  d i f ferent  factions within the
legislative assembly?
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Pacific pol i t ies may be distinguished f rom one another by the way in  which
their pol i t ical  systems respond to  these and related inquiries. T h e  following table
seeks to  paint a broad picture of  the pol i t ical  structures to  be found in the various
Pacific polities.

It is evident that,  ref lect ing the i r  colonial experience and the preferences of
new governing el i tes, the  Paci f ic  pol i t ies are characterized by some considerable
diversity. Never the less certain broad patterns are exhibited and, in  broad terms,
there is an apparent preference for unitary pol i t ical  systems, ut i l iz ing a unicameral
legislature, a  symbolic Head o f  State (of ten ref lect ing Commonwealth member-
ship), and a  parliamentary system in  which the executive—known generally as the
Cabinet, headed b y  a  P r i m e  Min is te r—is f o rmed  f r o m  amongst  t h e  po l i t i ca l
majority i n  t h e  legislature.  T h e  Amer ican  approach, u t i l i z ing  "separation o f
powers" and described as "presidential" i n  the  table,  is  signif icantly less popular.
Of course in  pract ice tradit ional  authorit ies may play important  roles and, in  any
event "mixed" models modify the Brit ish parliamentary form in situations in which,
for instance, a  High Commissioner may intervene successfully t o  overturn local
legislative and executive preferences. T h e  structural  t ra i t s  distinguishing Paci f ic
polities from one another wi l l  now be examined in greater detail.

Federal systems are found in  Palau (or Belau) and the FSM. Thus  the la t ter
Constitution includes an art ic le on "Levels of  Government" and another on "Powers
of Government," seeking t o  al locate powers and responsibilities amongst national,
state and local  governments. P rov i s ions  o f  th is  nature may be found i n  Paci f ic
Constitutions fo r  non-federal enti t ies as well ,  when internal polit ics suggest a need
to ma in ta in  impor tan t  l oca l  po l i t i ca l  s t ructures w h i l e  c i rcumscr ibing nat ional
powers. T h e  Solomon Islands—a mu l t i -island en t i t y  whose national uni ty  may be
somewhat f rag i le—includes i n  i t s  Consti tut ion a  chapter on "Provincial  Govern-
ment" ( two sentences long) intending to  divide the Solomons in to  provinces, w i th
boundaries, government structures and roles for  tradit ional chiefs to be determined
by Parliament.

Federal pol i t ies normal ly  funct ion  w i t h  b icameral  nat ional  legislatures, i n
which o n e  chamber's representat ives a r e  a l loca ted  nat ion-wide according t o
population, wh i l e  t h e  other  chamber's representatives represent the  federation's
constituent u n i t s —states o r  prov inces—equally. I n  s u c h  unions,  b i camera l
legislatures so constituted embody the federal bargain, or compromise, designed to
preserve the autonomy of l ightly populated members agianst possible domination by
larger ent i t ies .  W i t h i n  t h e  Pac i f ic ,  however,  t h i s  federa l  pa t te rn  i s  fo l lowed,
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TABLE I: TYPES OF POLITICAL SYSTEMS IN PACIFIC POLITIES

Political Type of Type of Distribution Head of H e a d  of
Country Status Executive Legislature of Power State G o v e r n m e n t

American
Samoa

Unorganized,
Unincorporated,
U.S. terr i tory

Presidential Bicameral Unitary President G o v e r n o r  -
of the u l t i m a t e  responsibility
U.S.A. w i t h  the Presioent,

acting through the
Secretary of the Interior

Cook
Islands

self-governing,
in free
association
with New Zealand

Parliamentary Unicameral Unitary Queen • P r i m e  Minister
Elizabeth II

Fi j i Independent Parliamentary Bicameral Unitary Queen P r i m e  Minister
Elizabeth II

French
Polynesia

overseas
terr i tory
of France

Parliamentary Unicameral Unitary President H i g h  Commissioner
of the
Republic of
France

Guam Unincorporated,
organized, U.S.
terr i tory

Presidential Unicameral Unitary President s a m e  as American
of the S a m o a
U.S.A.

Kir ibati independent mixture of Unicameral Unitary The Beretitenti of
Presidential Kir ibati
& Parliamentary
models

Nauru independent Parliamentary Unicameral Unitary The President of Nauru

New
Caledonia

overseas
terr i tory
of France

Parliamentary Unicameral Unitary same as French Polynesia



TABLE I (continued)

Country

Niue

Papua
New Guinea

The Solomon
Islands

Tokelau

Tonga

Tuvalu

Political
Status

self-governing,
in free
association with
New Zealand

Independent

Independent

not ful ly
self-governing;
dependency of
New Zealand

independent

independent

T.T.P.I. ( a s  anticipated)

Common-
wealth of the
Northern
Marianas

F.S.M.

Commonwealth
in Pol i t ical
Union with
the U.S.A.

self-governing,
in free asso-
ciation with
the U.S.A.

The Marshall s a m e  as
Islands a b o v e

Type of
Executive

Parliamentary

Parliamentary

Parliamentary

mixture of
parliamentary
and pre-
parliamentary
models

constitutional
monarchy/
parliamentary

Parliamentary

presidential

mixture of
presidential
& parliamentary
models

Type of
Legislature

Distribution
of Power

Unicameral U n i t a r y

Unicameral U n i t a r y

Unicameral U n i t a r y

Unicameral U n i t a r y

Unicameral U n i t a r y

Unicameral U n i t a r y

Bicameral Unitary

Unicameral F e d e r a l

Head of H e a d  of
State G o v e r n m e n t

Queen P r e m i e r
Elizabeth II

Queen
Elizabeth II

Queen
Elizabeth II

Queen
Elizabeth II

Prime Minister

Prime Minister

Secretary of
Foreign Affai rs,
New Zealand
Government

The King of Tonga

Queen P r i m e  Minister
Elizabeth II

Governor/ G o v e r n o r
President
of the U.S.A.

President of the F.S.M

Parliamentary U n i c a m e r a l  U n i t a r y  P r e s i d e n t  of the Marshall Islands



TABLE I (continued)

Political Type of •Type of Distribution Head of H e a d  of
Country Status Executive Legislature of Power State G o v e r n m e n t

Belau (Palau) same as
above

Presidential Bicameral Federal President of Belau (Palau)

Vanuatu independent Parliamentary Unicameral Unitary President of P r i m e  Minister
Vanuatu o f  Vanuatu

Western independent Parliamentary Unicameral Unitary Malietoa P r i m e  Minister
Tanumafili I I
(surviving royal
t i t le  holder, con-
stitutionally
specified)



surprisingly, only i n  the  relat ively compact and l ight ly  populated ent i ty  o f  Palau.
The much more diffuse FSM is v i r tual ly unique among federations in maintaining a
one-house na t iona l  leg is lature,  conta in ing members  a l loca ted  us ing b o t h  t h e
population and state equali ty principles o f  representation. O t h e r  Paci f ic  pol i t ies
which a re  n o t  federations, however, have established bicameral national legisla-
tures. A s  in  most federations, each chamber represents a dist inct response to  the
basic challenge of democratic government: w h o  shall rule?

Thus i n  Amer ican Samoa, a  un i tary  po l i t i ca l  system w i t h  the  status o f  a
United States ter r i to ry  not fu l ly  incorporated into the American system, the House
of Representatives represents the  people as a  whole, and are chosen by them i n
popular elections. T h e  Senate, however, represents t he  mata i ,  o r  chiefs. O n l y
matai may serve in the Senate, and only matai may select Senators, who are chosen
"according to  Samoan custom" (through discussion at  a meeting of  al l  matai  wi thin
a legislative d ist r ic t ,  w i th  the choice arr ived a t  by "consensus"). E a c h  legislative
chamber ref lects a separate kind of answer to the problem of  selecting the poli t ical
leadership for  this society.

In Western Samoa, b y  cont rast ,  on l y  one  pr inc ip le  i s  used f o r  select ing
representatives in  the Fono, o r  Parl iament. O n l y  matai  may stand for  off ice,  and
only mata i  may vote.  O n l y  persons not  par t  o f  the Samoan cul tural  and fami l ia l
network, known a s  " indiv idual  vo ters , "  have  t h e  r i g h t —apart f r o m  m a t a i — t o
participate i n  nat iona l  elect ions. T h e s e  " indiv idual  vo ters"—who embody t h e
principle o f  universal suffrage—are ent i t led t o  two  (of  47) representatives in  the
Fono. I t  might  have been equally plausible, though not necessarily more practical
or e f f ic ient ,  t o  have expected t o  f ind  these two  separate principles f o r  pol i t ica l
choice-making t o  be represented by separate legislative chambers (as in American
Samoa) rather than alongside one another in the same legislature.

Fiji's Const i tut ion t o o  employs t w o  approaches t o  legislat ive composition.
The allocation o f  members in the Fi j i  House of Representatives, a delicate poli t ical
subject, i s  according t o  ethnic group: F i j i a n ;  Indian; European (or  'other'). T h e
Senate, i n  t u r n ,  i s  se lec ted  b y  p o l i t i c a l  g roups—the Government  a n d  t h e
Opposition—augmented b y  t rad i t i ona l  c h i e f l y  a u t h o r i t y.  I n  p rac t i ce ,  a s  t h e
polit ical groups re f lec t  t h e  ethnic divisions paramount i n  F i j ian pol i t ics, the  two
legislative chambers are complementary. Const i tu t ional ly,  however, each chamber
has a  d i f ferent  rationale, a dist inct approach to  organizing the pol i ty fo r  decision-
making purposes.
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The Commonwealth o f  t he  Northern Mariana Islands, although non-federal,
also ut i l izes a bicameral legislature. T h e  rationale fo r  i t  is important. T h e  House
embodies the fami l ia r  democratic formula designed to  maintain the equal value of
every vote:  representat ives  a re  al located t o  legislat ive d is t r ic ts  comparable i n
population size.  T h e  Senate, however,  re f lec ts  t h e  m u l t i -island nature o f  th is
ent i ty,  and the disproportionate size of  one of the islands (Saipan) in relation to the
others. T h u s  the very existence of  the Senate is designed to  reassure more l ight ly
populated islands t h a t  they w i l l  n o t  be submerged w i th in  t he  overal l  en t i t y,  by
providing an inst i tut ional mechanism fo r  them to  seek to  promote and defend their
interests. T h e  Senate, therefore, is not chosen str ic t ly  according to population, but
in a  way designed t o  provide islands w i th  representatives t o  which they would not
be "enti t led" were population cr i ter ia to be str ict ly  followed.

The Marianas'  approach t o  legis lat ive representat ion i s  shared b y  o t h e r
Pacific po l i t ies  comprised o f  a  number o f  scattered islands. A l l  o f  the  Pac i f ic
countries n o t  a l ready no ted  above main ta in  unicameral  legislatures. S o m e  o f
them—the Cook Islands, K i r iba t i ,  t he  Marshall Islands—guarantee representation
to islands wi thout  seeking t o  determine, o r  periodically measure, whether islands
with equal numbers o f  representatives contain comparable numbers o f  people. I n
many instances s ign i f i can t  discrepancies wou ld  b e  found ,  b u t  t h e  leg is la t ive
arrangements provided in the Constitution are part o f  the terms by which national
unity and pol i t ical  stabi l i ty  are promoted. T h i s  is so on Niue too, fo r  in this one-
island pol i ty 's legislat ive assembly, each o f  Niue's fourteen vil lages—irrespective
of i ts  population (and there are major differences among them)—is ent i t led to  one
representative, augmented in  tu rn  by  six representatives chosen by  the voters o f
the ent i re  island organized as a  single constituency. I n  th is  way,  once more two
representational principles are a t  work: o n e  protect ing each local uni t ,  the other
favoring larger numbers of people identif ied as "the national interest."

Federalism and bicameralism are two features which distinguish the constitu-
tions o f  Paci f ic  pol i t ies from one another. A s  noted, elsewhere in the world these
structural characteristics of ten go hand in hand. H o w e v e r,  in  the Pacif ic,  one o f
the two federal polit ies is unicameral while some of the mult i -island polities, while
unitary in  the i r  pol i t ical  character,  seek t o  protect  the interests o f  inhabitants o f
less heavily populated islands either through bicameralism or through modifications
to t h e  populat ion pronc ip le  i n  a l loca t ing  representat ion. T a b l e  I I  seeks t o
summarize some important features of  Pacif ic island legislatures.
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TABLE II: LEGISLATIVE SYSTEMS IN PACIFIC POLITIES

1: 7,946 (Parliament)

5 years 1: 4667

2 years 1: 5476

4 years 1: 1571

4 years 1: 403

5 years 1: 3878

3 years 1: 200

Country

American
Samoa

Cook Islands

French
Polynesia

Guam

Kiribati

Nauru

New
Caledonia

Niue

Type of
Legislature

Bicameral-
The Fono
The Senate
+ House

unicameral-
Parliament

bicameral
Parliament
House of
Representatives
+ Senate

unicameral -
Terr i tor ial
Assembly

unicameral -
Senate

unicameral -
The Maneaba ni
Maungatabu

unicameral -
Parliament

unicameral -
Terr i tor ia l
Assembly

unicameral -
The Niue
Assembly

Basis of
Representation

Senate -  representation
of matai;
House -  popular
representation

popular representation
+ guarantees for island
representation

House -  representation
of ethnic groups;
Senate -  representation
of polit ical groups
and traditional authority

popular representation
+ guarantees for  island
representation

popular representation

popular representation
+ some guarantees for
island representation

8 constituencies,
terr i tor ial ly based

popular representation

equal representation
for each village

Frequency of
Elections

Senate -  4 years
House -  2 years

5 years

5 years

Role of Legislators*
to Population

1: 1666 (Senate)
1: 1500 (House)
1: 7 8 9  (Fono)

1: 8 1 8

1:26,727 (Senate)
1:11 , 308 (House)



TABLE II (continued)

Country

Papua
New Guinea

The Solomon
Islands

Tokelau

Tonga

Tuvalu

T.T.P.L  -

Commonwealth
of the Northern
Marianas

F.S.M.

Type of
Legislature

unicameral -
The National
Parliament

unicameral -
The National
Parliament

unicameral -
The Fono

unicameral -
The Legislative
Assembly

unicameral -
Parliament

bicameral -
N.M.
Commonwealth
Legislature
The Senate +
The House

unicameral -
The Congress
of the F.S.M.

Basis of
Representation

Frequency of
Elections

popular representation 5  years
in "open electorates"
and "provincial electorates"

popular representation

equal representation
for each island group

equal representation
for Nobles and the
People (7 each), +
representation for
Privy Councillors and
Cabinet Ministers

popular representation
+ guarantees f o r  island
representation

State - representation
of islands (in districts)
House - representation by
population

equal representation (1)
for each state (4),
+ representation by
population

4 years

3 years

3 years

4 years

Senate
4 years for
f i rst  two in
each distr ict
2 years for third;

House - 2 years

Role of Legislators*
to Population

1:27 ,438

1: 4 1 2 0

1: 2 6 6

1: 5  (nob les)
1:12,857 (people)
1: 6 ,429 (nobles and people;

(i.e., all elected
representatives)

1:4,286 (The Legislative
Assembly)

1: 7 5 0

1: 2 0 3 9  (Senate)
1: 1 3 11  (House)
1: 7 9 8  (Commonwealth)

Legislature

Members elected 1 :
by state equality,
4 years; other
Members, 2 years

6429
(numbers of legislators
in state legislatures
not included)



TABLE II (continued)

Country

The Marshall
Islands

Belau (Palau)

Vanuatu

Western
Samoa

Type of
Legislature

unicameral -
The Nit i je la

Bicameral -
Olbii l  Era
Kelulau
House of
Delegates
+ Senate

unicameral -
Parliament

unicameral -
Fono

Basis of
Representation

popular representation
+ guarantees for island
representation

Senate -  equal
representation (1) for
each state (16);
House -  representation
by population

popular representation

representation of
matai (45 members)
+ representation for
persons on the individual
voters rol l  (2 members)

Frequency of
Elections •

4 years

4 years

4 years

3 years

*NOTE: Comparable figures would reveal significant variations in ratios of numbers
and enrolled voters, respectively.

Role of Legislators*
to Population

1: 9 0 9

1: 9 3 8  (Senate)
1: 8 3 3  (House)
1: 4 4 1  (O1biil Era

Kelulau)
(numbers of legislators
in state legislatures
not included)

1: 2 8 8 7

1: 3 2 3 4

of legislators to numbers o f  e l ig ib le



As i n  t h e  ear l ier  tab le  comparing broader components o f  Pac i f ic  po l i t i ca l
systems, so  t o o  i n  t h i s  tab le  the re  are broad patterns but ,  perhaps suprisingly,
significant d ivers i ty  as wel l .  T h e  population principle fo r  determining legislative
representation, ident i f ied b y  t he  United States Supreme Cour t  as ( in effect), the
sole basis compat ible w i t h  democrat ic  principles (excluding the  special c i rcum-
stances relat ing to  the composition o f  the United States Congress), is signif icantly
modified t o  permi t  the attainment o f  other objectives. These  include unity (as in
the American example), so that  lesser populated islands are given representation to
which the i r  population numbers might  not  otherwise "ent i t le"  them, as wel l  as the
preservation o f  t rad i t ional  values and expectations (as i n  t h e  representation o f
matai). I n  other ways, such as the size of Pacif ic Legislature and their relationship
to popula t ion  numbers,  t h e  f requency  o f  e lect ions,  a n d  o t h e r  subjects  n o t
summarized in the table (choice o f  Speaker, development o f  committee structures,
the use o f  indigenous languages and so on), t h e  legis lat ive systems o f  Pac i f i c
polities are characterized more by diversity than by uni formity o f  approach. I t  is
doubtful, moreover, tha t  considerations o f  principle dictated the greater variation
in ra t ios  o f  legislat ive size t o  population, f o r  example. I s  there an appropriate
ratio f o r  a  given society? I s  there  an opt imum size f o r  legislatures, a  balance
which best achieves democratic representation and maximum eff iciency? I s  there
an especially desirable period which ought to  elapse, between elections, to  permit
governments t o  govern? H o w  frequent ought elections t o  be held? O n  these and
other questions, po l i t i ca l  science has n o  f i x e d  answers. I t  should n o t  be  t o o
surprising t h a t  Pac i f i c  cons t i tu t ion-makers have  chosen t o  exper iment w i t h  a
variety of  responses to these and other questions.

If there is an absence of  accepted cr i ter ia to  assess (in the abstract) choices
made i n  organizing legislative systems, nevertheless there is some preference fo r
retaining as l ow  a  ra t i o  as possible between t he  elected representative and the
people. I f  "d i rect  democracy" is  no t  possible, then a t  least small constituencies
permit a  close relationship w i t h  t h e  legislator and hence may be  thought o f  as
"more democrat ic."  T h i s  is  no t  always possible and in  large pol i t ies i t  becomes
quite impossible indeed. F o r  example, the rat io of legislators (only in the Congress,
excluding therefore the state legislatures) to  population is 1:450,000. T h e  rat io  in
the s t a t e  o f  Hawai i  i s  broadly comparable t o  t h a t  o f  F i j i :  1 : 3 5 , 4 8 0  (Senate);
1:17,392 (House); 1:11,671 (State Legislature). Nevertheless democratic theorists
might l o o k  approvingly a t  t h e  ra t ios  found i n  N iue ,  Nauru,  t h e  Cook  Islands,
Tokelau, Tuvalu, the Northern Marianas, the Marshall Islands, and elsewhere too for
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in such circumstances i t  may become more d i f f i cu l t  f o r  the State to  come t o  be
regarded as al ien and unapproachable. I n  Belau, when the  state legislatures are
taken in to  account as well ,  i t  may be argued that  the rat io  has been reduced to  as
slim a  proportion as may be possible, so tha t  the  boundary between "d i rect "  and
"representative" democracy becomes exceedingly indistinct.

Another way in which Pacif ic ent i t ies may be distinguished from one another
is in their  organization of  the executive functions of  government. Toke lau relies in
essence upon t rad i t iona l  leadership, augmented b y  t h e  Toke lau Publ ic  Service
supported b y  N e w  Zea land assistance. I t  i s  m o v i n g  g radua l l y  t owards  a
parliamentary model  o f  government, however,  u t i l i z i ng  a  unicameral body f o r
discussion and law-making known as the Fono. A l though vastly d i fferent  in so many
respects, Tonga too is a mixed pol i ty,  ut i l iz ing parl iamentary forms and structures
immersed in a tradit ional sett ing in which the substance of power remains with the
King and the  nobles. A l t h o u g h  t radi t ion plays a  ro le i n  any poi t ica l  system, the
Pacific po l i t ies  f a l l  neat ly f o r  the  most par t  i n to  the  two  democrat ic models o f
government: par l iamentary  (or Brit ish-influenced), and presidential (the American
approach).

In t h e  presidential  model ,  t h e  execut ive i s  selected separately f r o m  t h e
legislature. T h e  Head o f  the Government is not  a  member o f  the legislature, but
holds a  f ixed t e r m  o f  o ff ice ,  m a y  no t  be defeated w i th in  a  par ty  caucus or  on a
vote o f  no-confidence i n  the  legislature, and is  responsible not  t o  the legislature
but to  his own constituency. T h e  people o f  American Samoa elect a Governor and
Lieutenant-Governor, f o r  example. T h e y  a re  physically and po l i t ica l ly  separate
from t h e  t w o  houses o f  t h e  Samoan legislature ( o r  Fono). P o w e r  is  therefore
divided between the executive and the legislature: t h e  two are not joined together
inextricably as in parliamentary, or Cabinet, systems of  government.

The Commonwealth o f  the Northern Marianas, Guam (an American ter r i tory
governed under an "Organic A c t "  equivalent t o  a  Constitution), and Palau re f lec t
their American-inspired pol i t ical  development in adhering to  a presidential model.
Their ch ief  executives are elected by the people f o r  f ixed terms of  off ice.  O t h e r
Pacific pol i t ies fol low the American example, in a few cases, only in nomenclaure.
The Head of  State may be designated a "President" (as on Nauru, or in the Marshall
Islands) but in fac t  the person holding this o ff ice  is  not elected fo r  a fixed term by
the people nor is he separate from the legislative structure of government.
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In Ki r ibat i ,  the President—known as "Beret i tent i " - - is  both Head of State and
Head o f  Government. I n  o the r  words, h e  combines t h e  funct ions car r ied o u t
elsewhere by the  Pr ime Minister  and the  Governor-General. T h e  Constitut ion o f
Kir ibat i  provides that  "A person who assumes the off ice o f  Bereti tenti .  s h a l l  not,
by reason o f  t h e  f a c t  t h a t  he  holds t h e  o f f i ce ,  cease t o  be  a  member o f  t he
Maneaba [ i . e . ,  the Legislature] ." I n  the United Kingdom the idea of the Governor-
General serv ing a s  a n  a c t i v e  member  o f  Par l iament  wou ld  b e  nove l  indeed!
Similarly, the basis fo r  the American presidential model is separation of  powers, so
that const i tu t ions  w h i c h  p l a c e  t h e  Pres ident  w i t h i n  t h e  leg is la ture  d e p a r t
fundamentally f r om  t h e  Amer ican model. I n  cer ta in  impor tant  structural  ways,
therefore, some o f  the  Paci f ic  pol i t ies are challenging examples o f  innovation in
democratic pol i t ies, establishing models o f  government structural ly  unfami l iar  t o
polit ical scient ists acquainted exclusively w i t h  European a n d  N o r t h  Amer i can
polit ical structures;

The Head of State

The f i r s t  top ic  relat ing t o  pol i t ical  structure addressed by Paci f ic  Const i tu-
tions is the identity of  the Head of State. I n  the Cook Islands, this reads:

Her Majesty the  Queen in  r ight  o f  New Zealand shall  be the  Head o f
State of the Cook Islands.

The po l i t i ca l  status o f  t h e  Cook Islands, i n  re la t ion  t o  New Zealand, has
involved representation o f  the Head of  State by a High Commissioner who has also
been the representative o f  the Government of  New Zealand in the Cook Islands. A
slightly d i fferent  situation has existed in Niue. I t s  Constitution opens by declaring:

The executive authori ty o f  Niue is vested in  Her  Majesty the Queen in
right o f  New Zealand is accordingly the representative o f  Her Majesty
the Queen in relation to Niue.

The Cook Islands and Niue are par t  o f  the  New Zealand "realm" o f  Queen
Elizabeth JI. T u v a l u ,  as  a  f u l l y  independent po l i t y,  const i tutes a  realm o f  t he
Crown in i ts  own r ight.  Hav ing  aff i rmed Tuvalu's allegiance to  Queen Elizabeth II,
Her Heirs and Successors, in  i ts  preamble, the Tuvalu Consti tut ion opens i ts  f i r s t
structural chapter forthr ight ly.
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There shall be a Governor-General of  Tuvalu who shall be Her Majesty's
Representative in Tuvalu.

Fij i uses s im i l a r  language t o  describe i t s  Governor-General w h o  i s  a lso
designated "Commander-in-Chief,"  whi le  PNG describes "The Head o f  State" in  a
more elaborate way:

(1) H e r  Majesty the Queen
(a) hav ing been requested by the people o f  Papua New Guinea, through

their Const i tuent  Assembly,  t o  become t h e  Queen and Head o f
State of Papua New Guinea; and

(b) hav ing graciously consented so to become, is the Queen and Head of
State of Papua New Guinea.

This wording establishes a  constitutional relationship between the Queen and
the people, in  which i t  is declared, in  e f fec t ,  tha t  she serves as Head o f  State a t
their pleasure. I t  is a t  their  request, and according to  their  Constitution, that  she
is designated (further in this part  o f  the PNG Constitution) "Elizabeth II, Queen of
Papua New Guinea and Her  other  Realms and Terr i tor ies,  Head o f  the Common-
wealth." E lsewhere the Head o f  State is given precedence " in  rank over al l  other
persons i n  (PNG)" ,  a n d  const i tu t ional  provisions re fe r r i ng  t o  t h e  Queen a r e
extended t o  H e r  he i r s  and  successors. T h e  P N G  Const i tu t ion describes t h e
Governor-General within this section on "The Head of State" thusly:

Subject t o  and i n  accordance w i t h  t h i s  Const i tut ion,  t h e  privi leges,
powers, functions, duties and responsibilities o f  the Head of  State may
be had, exercised and performed through a Governor-General

The provisions of the Western Samoa Const i tut ion a r e  a lmost  cer ta in ly  unique i n
their description of "The Head of State" in several respects.

First, because o f  t he  existence o f  f ou r  royal  t i t l es  i n  Samoan custom, the
Constitution established t h e  posi t ion o f  Head o f  Sta te  b u t  declared t h a t  upon
Independence t h e  pos i t ion  w o u l d  b e  h e l d  j o i n t l y  b y  t w o  persons w h o  w e r e
specifically named (royal tit le-holders). Secondly, provisions in the Western Samoa
Constitution provide expl ic i t ly  f o r  a  change i n  po l i t i ca l  status t o  occur wi thout
constitutional amendment. T h a t  is, the  Constitut ion i tse l f  has bui l t  in procedures
for selecting a  new Head o f  State, by  a  new method, when the  present Head o f
State—both persons—ceases to occupy the off ice.
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This is done quite eff ic ient ly.  O n  the death o f  one of the named persons, the
survivor continues to hold the off ice o f  Head of State. M o r e  dramatically:

On the death, resignation or  removal f rom o f f i ce  o f  both the persons named
in Clause (1) o r  o f  the survivor o f  ei ther o f  them, this A r t i c le  shall cease to
be in force.

At  that  point, other provisions of  the Constitution come into force, providing
for selection o f  a new Head of  State by the Legislative Assembly. I n  this manner,
the wr i ters o f  the Western Samoa Constitut ion have sought t o  develop procedures
to al ter  the means by which their  head of State is selected, wi th minimal disruption
or disturbance. T h e s e  al low the present holders o f  appropriate t i t les  t o  hold this
high off ice,  so that  the loyalties of people to them are not disturbed or provoked by
procedures wh ich  envisage a  d i f fe ren t  approach subsequently t o  the  problem o f
selecting a  Head o f  States ( H o w  these procedures w i l l  work in  the future,  and to
what effect ,  remains to be seen, of  course.)

Constitutions o f  Pac i f ic  ent i t ies  l inked t o  the  Br i t ish Crown in  one way o r
another describe t he  position o f  the  representative o f  the  Head o f  State (Queen
Elizabeth H),  known i n  mós t  instances as "The Governor-General." T h e  Tuvalu
Constitution, for  example, specifies that

No person shall be appointed to  the off ice o f  Governor-General unless he is a
cit izen of Tuvalu.

A comparable  i n t e n t  i s  re f l ec ted  i n  t h e  Solomon Islands' const i tut ional
requirement that

A person shall no t  be qual i f ied f o r  appointment t o  the o f f i ce  o f  Governor-
General unless he is qualified fo r  election as a member of  Parliament

The PNG Consti tut ion contains the most elaborate provisions dealing w i th  a
Governor-General found in any Paci f ic Consti tut ion. These provisions describe the
functions, dut ies  and  responsibil i t ies o f  t h e  Head o f  S ta te  (and t h e  Governor-
General), qual i f icat ions f o r  appointment o f  a Governor-General, procedures t o  be
followed in  appointing a  Governor-General, procedures f o r  dismissal, removal and
suspension f r om  o f f i ce ,  procedures f o r  resignation o f  t h e  o f f i ce ,  procedures f o r
declaration o f  loya l ty,  t e r m  o f  o ff ice,  and terms and conditions o f  employment.
The space devoted to  describing the position is, in a way, a measure of  the gravity
with which the  o f f i ce  i s  viewed. I t  is  o f ten  said t ha t  the  position o f  Governor-
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General is largely symbolic. Rea l  power accrues to the post as well, as examples in
Fij i  and  Aus t ra l ia  dur ing t h e  m i d -1970s revealed. H o w e v e r ,  even as  symbol ic
offices, Governors-General may  b e  expected t o  be  impor tant  i n  new states, i n
which po l i t i ca l  symbols m a y  b e  v iewed seriously r a t h e r  t h a n  cyn ica l ly.  T h e
Governor-General, a f ter  al l ,  symbolizes a new pol i t ical ent i ty.  Who he is, and what
he may properly do, are matters not to be taken l ight ly in such circumstances.

In PNG, as i n  Tuvalu and the  Solomons, t h e  Governor-General "must  be a
citizen q u a l i f i e d  t o  be a member o f  the Parl iament." I n  addition, however, he
must be "a mature person o f  good standing who enjoys the general respect o f  the
community." P o l i t i c a l l y  wise constitut ionalists took  t h e  trouble fu r ther  t o  note
that the question o f  whether a  proposed appointee is, or  is not, "a mature person"
(etc.) " i s  non-justiciable" ( i .e.,  may n o t  be raised i n  a  cour t  so as t o  block the
appointment.)

The terms o f  o f f i ce  o f  Governors-General i n  Pac i f ic  pol i t ies vary t o  some
degree. I n  the Solomons, a f ive-year te rm is specified. I n  PNG, the term of  off ice
is s i x  years .  E l s e w h e r e ,  t h e  Governor-General serves "dur ing  H e r  Majesty 's
pleasure" (F i j i )  o r  "by  her  Majesty act ing i n  accordance w i t h  t he  advice o f  t he
Prime Minister  tendered a f ter  the Prime Minister has in  confidence consulted the
members o f  Parl iament" (Tuvalu). T h e  Tuvalu Constitut ion provides, as noted, fo r
a role fo r  Parl iament, in both the appointment and removal of a Governor-General.
This is the case in the newer Pacif ic polit ies which have established such an off ice.
The PNG Constitution, for  example, specifies that

the Governor-General shall be appointed by  the  Head o f  State, act ing
with, and in  accordance wi th ,  the advice o f  the National Executive Council
given i n  accordance w i t h  a  decision o f  t he  Parl iament. A  decision o f  the
Parliament t o  nominate a  person fo r  apointement as Governor-General shall
be made by a simple majori ty vote, in an exhaustive secret ballot

Elsewhere the  PNG Consti tut ion provides tha t  a  Governor-General may not
be appointed fo r  a  second term except by a "two-thirds absolute major i ty vote" of
Parliament, wh i l e  a  t h i r d  t e r m  i s  ru led o u t  a l together.  I n  t h e  Solomons, t h e
Governor-General "shall be appointed by the Head o f  State in  accordance wi th  an
address f r o m  Par l iament .  . "  T h e  Governor-General may  b e  removed b y  "an
address f r o m  Parl iament supported by the  votes o f  a t  least two-th i rds o f  a l l  the
members thereof, fo r  misbehaviour or for  such other cause as may be prescribed by
Parliament."
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Executive Power—Cabinet and the Prime Minister

Descriptions of the Head of State lead smoothly to a delineation of the nature
of the executive in many Paci f ic  pol i t ies. T h i s  can be done through a transitional
passage, as in the Solomons' Constitutions:

The P r ime  Min is ter  shal l  keep t h e  Governor-General f u l l y  in formed
concerning the general conduct o f  the government a n d  shall furnish
the Governor-General w i t h  such informat ion as he  may request w i t h
respect to any part icular matter •

This leads quite natural ly in to  a description o f  the o ff ice  o f  Prime Minister,
other Ministers, and Cabinet as a  whole. T h e  sequence o f  off ices and structures
described in the Constitution has a neat pol i t ical  logic associated wi th i t .  S ince in
a par l iamentary  sys tem t h e  execu t i ve  ar ises o u t  o f  t h e  leg is la ture  a n d  i s
responsible t o  i t ,  const i tu t ional  provisions describing t h e  P r i m e  Min is te r  and
Cabinet l e a d  inexorably t o  sect ions describing t h e  leg is la t ive branch (usual ly
termed "Parl iament" but  known in the Pacif ic by indigenous names as wel l  such as
Maneaba in Maungatabul—as in  K i r ibat i—or Olbi i l  Era Kelulau—as in Palau). ( A n
alternative approach in  Pac i f ic  Consti tut ions—see page 23—gives pr ior i ty  t o  the
legislature as the poli t ical structure "closest to the people").

The Ar t i c les  o f  Pac i f i c  Const i tut ions dealing w i t h  t h e  Pr ime Min is ter  and
Cabinet, and the  Legislature, address several related issues. H o w  shall pol i t ica l
leadership b e  chosen? T o  w h o m  sha l l  i t  b e  responsible? H o w  w i l l  po l i cy
responsibilities b e  al located? H o w  f requent ly  sha l l  e lect ions b e  held? W h a t
procedures shall be fol lowed in selecting a  Prime Minister,  Cabinet Ministers, and
Members o f  Parl iament? H o w  i s  t he  nat ion t o  be mapped f o r  representational
purposes? F o r  the  most par t ,  developing procedures f o r  these mat ters has been
done concisely,  and  i n  a  manner which we l l  re f lec ts  established parl iamentary
practice.

Thus t h e  Solomons' Const i tut ion describes t he  choice o f  a  Pr ime Minister
thusly:

• T h e r e  shall  be  a  Pr ime Min is ter  who shal l  be elected as such by  the
members of Parliament from amongst their number

Could t h e  procedures f o r  choosing a  P r i m e  M in is te r  b e  described mo re
succinctly than that? I n  this sentence, the qualifications fo r  the off ice—the Prime
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Minister must  be an MP—and the  electors responsible f o r  the  choice—the other
MPs—are each clearly stated. T h e  Constitut ion goes on to  describe the selection
of the remainder of Cabinet.

There shall be, in  addition to  the off ice o f  Prime Minister such other off ices
of Minister o f  the Government, not exceeding eleven or such greater number
as Parl iament may prescribe, as may be established by the Governor-General,
acting i n  accordance w i th  the  advice o f  the Pr ime Minister: P rov ided  tha t
one o f  such off ices o f  Minister  o f  the  Government shall be tha t  o f  Deputy
Prime Minister.

The Solomonst Consti tut ion adds tha t  "The Ministers s h a l l  be appointed
among the members o f  Parl iament," which completes the statement o f  Ministerial
qualifications. T h e  const i tu t ional  requ i rement  o f  a  D e p u t y  P r i m e  M in i s te r
institutionalizes what  may only  be  a  convention i n  o lder  parl iamentary pol i t ies.
Another point  o f  interest is the e f fo r t  t o  l im i t  the size o f  Cabinet (for reasons of
economy), in this case to twelve including the Prime Minister and the Deputy Prime
Minister. I n  t h e  much smal ler  po l i t y  o f  Tuvalu,  t h e  comparable const i tut ional
provision declares t h a t  "There  shal l  b e  o t h e r  o f f i ces  o f  M in is te r  o f  t h e
Government, not exceeding 4 . . . "  while in Ki r ibat i  i t  is stipulated that the Cabinet
shall consist o f  " the  Beret i tent i ,  the Kauoman-ni Beret i tent i  (Vice-President) and
not more than eight  other Ministers, and the  A t to rney-General" appointed " f rom
among members of the Maneabea ni Maungatabu."

How d o  governments f a l l  i n  par l iamentary  sys tems? T h e  Solomons'
Constitution makes mandatory t h e  t rad i t iona l  p rac t i ce  i n  t h e  Br i t i sh  po l i t i ca l
system.

If a resolution o f  no confidence in  the Prime Minister is passed by Parliament
by a n  absolute ma jo r i t y  o f  t h e  votes o f  members thereo f  t h e  Governor-
General s h a l l  r e m o v e  t h e  P r i m e  M i n i s t e r  f r o m  o f f i c e ,  whereupon t h e
members o f  Parl iament shall meet as soon as possible during the same session
of Parl iament to  elect a new Prime Minister A  motion for  a resolution of
no confidence i n  the Prime Minister shall not  be passed by Parl iament unless
notice o f  the motion has been given to  the Speaker a t  least seven clear days
before i t  is introduced.

In Tuvalu, " the off ice o f  Prime Minister shall become vacant i f  a motion
of no confidence in the Government receives in Parl iament the aff i rmat ive votes of
a m a j o r i t y  o f  a l l  t h e  members . "  I n  t h e  P a c i f i c  cons t i tu t ions  descr ib ing
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parliamentary procedure,  provisions a r e  g i v e n  a s  w e l l  f o r  vacancies i n  a n y
Ministerial o f f i ce  (including Pr ime Minister) arising out  o f  resignation, election to
the position o f  Speaker or Deputy Speaker, new parl iamentary elections and, in the
case o f  Ministers, revocation o f  the i r  appointment t o  Cabinet "by the  Governor-
General, acting in accordance with the advice of  the Prime Minister."

Cabinet is given a secure constitutional basis as well  in these documents. T h e
Solomons1 Constitution declares:

There shall be a  Cabinet c o n s i s t i n g  o f  the Prime Minister and the other
Ministers. T h e  funct ions o f  t h e  Cabinet shal l  be  t o  advise the  Governor-
General i n  t h e  government o f  Solomon Islands and  t h e  Cabinet  shal l  b e
collectively responsible t o  Parl iament fo r  any advice given to  the Governor-
General by  o r  under the  general author i ty  o f  the Cabinet and fo r  a l l  things
done by or under the authority of  any Minister in the execution of his off ice.

In t h i s  manner,  t h e  Westminster concept o f  Cabinet 's "co l lec t ive  respon-
sibi l i ty" is entrenched f i rm ly  i n  the Constitution i tsel f ,  seeking to  make mandatory
what might  otherwise be regarded as a  quaint and somewhat ambiguous historical
remnant. I n  the Marshall Islands, whose pol i ty includes a mix of  parliamentary and
presidential features Cabinet  is described more elaborately st i l l .

The executive authority of  the Marshall Islands shall be vested in the Cabinet,
whose members a r e  co l lec t i ve ly  responsible t o  t h e  N i t i j e l a  (legislature).
Subject to  law, the Cabinet may exercise elements o f  i ts  executive authority
direct ly,  o r  th rough  i t s  ind iv idual  members,  a n d  th rough o t h e r  o f f i ce rs
responsible to  the Cabinet; but neither the provisions of any such law, nor any
delegation o f  elements o f  t h e  Cabinet's execut ive author i ty  shall have the
effect  o f  diminishing t h e  responsibil i ty o f  t h e  Cabinet  and o f  each o f  i t s
members t o  the N i t i j e la  f o r  the  direct ion and implementat ion o f  executive
policies.

This language establishes the primacy o f  the legislature over the executive.
Through i t ,  Cabinet and i ts individual Ministers are declared fu l ly  responsible to the
legislature f o r  t h e  se t t ing  o f  po l i c y  goals a n d  t h e i r  execut ion i n  day- to-day
administration. F u r t h e r  on in  this Constitut ion, Cabinet 's"executive authori ty"  is
described t o  " include t h e  fo l lowing powers, funct ions, dut ies and responsi-
bil i t ies":

the general direction and control o f  the government; s u c h  legislative
proposals as  i t  considers necessary o r  desirable . . . . . . . c o n d u c t i n g  t he
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foreign affa i rs of  the Marshall Islands . . . . . . . m a k i n g  such provision as may
be reasonable and necessary fo r  s e c u r i t y  . . . . . . . p o w e r  o f  reprieve and
pardon; e s t a b l i s h i n g  and maintaining such hospitals and other institutions
and for  providing such other services as may be reasonable and necessary fo r
the public health; e s t a b l i s h i n g  and maintaining p u b l i c  school
establishing and maintaining such other insti tut ions and services.., a s  may be
reasonable and necessary t o  achieve an adequate standard o f  l iv ing f o r  the
people t o  enable them t o  enjoy the i r  legal  r ights,  and t o  serve the i r
economic, social and cultural welfare

These responsibilities were in addition to those relating to taxation and public
expenditure, and re la te  as much t o  the social goals o f  government enumerated in
the Marshalls1 B i l l  o f  R igh ts  as  t h e y  d o  t o  t h e  requirements o f  const i tut ional
draftsmanship. I n  other Paci f ic  pol i t ies using parl iamentary insti tut ions, descrip-
tion o f  t he  composition o f  Cabinet is fol lowed by a  core o f  provisions deemed o f
fundamental importance relat ing t o  Cabinet proceedings. I n  Tuvalu, fo r  example,
the Constitut ion reads:

The Cabinet shall be summoned by the Pr ime Minister.  T h e  Pr ime Minister
shall, so  f a r  as  i s  pract icable,  a t tend  and preside a t  a l l  meet ings o f  t he
Cabinet. N o  business except tha t  o f  adjournment shall be transacted in  the
Cabinet i f  objection is taken by any member present that  there are less than
3 members present.

- I n  t h e  Solomons1 Const i tut ion too ,  t he re  i s  a  provision permi t t ing  Cabinet
business t o  be delayed should not ice be taken " tha t  there are present less than a
majority o f  t h e  members . "  Subsequent  const i tut ional  provisions relat ing t o
Cabinet include: o a t h s  t o  be  taken by  Ministers;  assignment o f  administrat ive
responsibilities t o  Ministers; responsibilit ies o f  other executive off icers (including,
in d i f f e ren t  consti tut ions, the  A t to rney-General, Commissioner o f  Police, Secre-
tary t o  Cabinet (or  Government), D i rec to r  o f  Publ ic Prosecutions, Leader o f  the
Opposition ( in  F i j i  ) ;  Procedures t o  be fol lowed i n  granting a  pardon o r  i n  other
exercises o f  t h e  "perogative o f  mercy. "  S o m e  Pac i f i c  Const i tut ions describe an
Executive Council, consisting of  Cabinet and the Head of State (Western Samoa) or
the representative of the Head of State. I n  Ki r ibat i ,  a Council of  State is described
(consisting o f  the  Chairman o f  the Public Service Commission, the  Chief  Justice,
and t h e  Speaker) ,  a n d  g i v e n  e x e c u t i v e  f u n c t i o n s  i n  c e r t a i n  ( tempora ry )
circumstances. T h e  Solomonst Const i tu t ion  addresses t h e  quest ion o f  P r i m e
Ministerial disabil i ty:
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Whenever the Prime Minister is unable, by reason o f  illness or absence f rom
Solomon Is lands,  t o  p e r f o r m  t h e  func t i ons  con fe r red  o n  h i m  b y  t h i s
Constitution, t hose  func t ions  sha l l  b e  per fo rmed b y  t h e  Depu ty  P r i m e
Minister o r ,  i f  he  t o o  i s  unable t o  do  so, t h e  Governor-General may,  b y
directions i n  w r i t i n g ,  author ise some  o t h e r  M i n i s t e r  t o  p e r f o r m  those
functions a n d  t h a t  Min is ter  m a y  pe r fo rm those funct ions u n t i l  h i s
authority is revoked by the Governor-General. T h e  powers o f  the Governor-
General under this section shall be exercised by him in  accordance w i th  the
advice o f  the Prime Minister: Prov ided that  i f  the Governor-General, act ing
in his own deliberate judgment, considers t ha t  i t  i s  impracticable t o  obtain
the advice o f  t he  Pr ime Min is ter  owing t o  t he  Pr ime Minister 's i l lness o r
absence, t h e  Governor-General m a y  exerc ise those powers w i t h o u t  t h a t
advice and in his own deliberate judgment.

While these provisions may seem fraught w i th  mischief, they do represent an
effor t  t o  grapple w i t h  a  plausible contingency. T h e  Const i tut ion o f  the Uni ted
States o f  Amer ica  was amended in  1967 t o  cope w i th  Presidential disabi l i ty,  and
the Solomons' e f f o r t  seeks t o  establish procedures f o r  Pr ime Minister ial  disabi l i ty
compatible wi th  a parliamentary system ut i l iz ing a Governor-General. T h e  quality
of t h e  Governor-General's in format ion,  a s  w e l l  as  h is  degree o f  i n i t i a t i ve  and
polit ical acumen, w i l l  have some considerable bearing on the  l ikelihood o f  these
provisions ever being activated. Const i tu t ional  provisions do not create certainties
so m u c h  a s  opportuni t ies,  a n d  whe the r  t hese  a r e  accepted  a n d  u t i l i z e d  i n
appropriate situations wi l l  always depend on the character, energy and intell igence
of the pol i t ical participants concerned.

The Legislature

The legislature ar t i c le  in  Pac i f ic  Consti tut ions varies great ly,  depending on
whether the system is presidential o r  parl iamentary, federal or  unitary, bicameral
or unicameral. President ia l ,  federal and bicameral systems are the most complex,
and may require lengthy and detai led sets o f  provisions. T h e  national legislative
powers w i l l  be enumerated with great care, so that  they may be distinguished from
those reserved t o  the  execut ive branch, o r  t o  s tate and provincial  governments.
Bicameral legislatures involve detai led const i tut ional  wo rk  t o  describe t h e  t w o
legislative chambers, distinguish them in their powers and responsibilities, establish
their separate electoral  procedures and representational bases, and, in turn, relate
their separate and joint relationships to the executive.
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The Chapter dealing w i th  the legislature proceeds in  a  very straightforward
manner. Nauru's Constitution reads:

There sha l l  b e  a  Par l iament  o f  Nauru .  S u b j e c t  t o  t h i s  Const i tu t ion,
Parliament may  make laws f o r  t h e  peace, o rder  and good government o f
Nauru

The Solomons' Const i tut ion opens i t s  discussion o f  the  legislature w i th  the
following simple statement:

There shall be a  national legislature fo r  Solomon Islands, which shall consist
of a single chamber and shall be known as the National Parliament of Solomon
Islands.

Niue begins i ts description of "The Legislative Government of Niue" similarly:

There shall be i n  and f o r  Niue a  legislative Assembly t o  be called the Niue
Assembly.

The remaining sections o f  the Chapter on the legislature describe: i t s  size;
procedures fo r  electing the members; qualif ications f o r  membership; procedures in
the event o f  vacancies; off ices o f  Parl iament (including Speaker, Deputy Speaker,
and Clerk); aspects o f  parl iamentary procedure; length o f  the parliamentary term;
procedures f o r  a  dissolution o f  Par l iament;  oaths o f  members. T h e  Solomons'
Constitution describes a  C o n s t i t u e n c y  Boundaries Commission, whose recom-
mendations (at  least every ten years) are designed to  safeguard "the principle that
the number o f  inhabitants o f  each const i tuency shal l  b e  as  near ly  equal  as  i s
reasonably pract icable"  through boundary readjustments (al lowing, however,  f o r
variations associated w i th  population distr ibution, " the  means o f  communication,"
and "e thn ic  aff i l ia t ions") .  A n  Electora l  Commission i s  a lso established i n  th i s
Constitution, w i t h  responsibi l i t ies o v e r  v o t e r  reg is t ra t ion  a n d  t h e  conduct  o f
elections.

Constitutional provisions relat ing t o  Pacif ic legislatures, therefore, entrench
as fundamental law procedures, practices and inst i tut ions relating to the formation
of the  legislature as wel l  as the exercise by i t  o f  i ts  mandated powers and duties.
Provisions dealing w i t h  parl iamentary procedure fo l l ow  those detai l ing electoral
arrangements.

Under "Legislation and Procedure in  Parl iament," the Solomons' Constitution
includes: t h e  objects o f  Parl iament ( to  "make laws f o r  the peace, order and good
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government of Solomon Islands"); the format for  bringing bills into effect  (following
approval by  Parl iament, the  Governor-General gives assent, the B i l l  becomes law
and is styled an "Ac t  of  Parl iament," and "No law shall come into operation unt i l  i t
has been  publ ished i n  t h e  Gazet te" ) :  t h e  procedures f o r  in t roducing b i l l s  i n
Parliament; t h e  oaths t o  be taken by  MPs; t he  r igh t  o f  Parl iament t o  make and
amend i ts own rules of  procedure; the procedures for  the election of  a Speaker and
Deputy Speaker; recognition o f  the existence o f  Opposition and Independent groups
in Parl iament;  quorum requirements f o r  the conduct o f  parl iamentary business; a
clause re la t ing  t o  the  "privi leges, immunit ies and powers o f  Parl iament and i t s
members"; a  provision fo r  public proceedings o f  Parl iament except when "rules of
procedure o therw ise  prov ide" ;  t h e  t i m i n g  o f  sessions o f  Par l iament ;  v o t i n g
procedures i n  Par l iament;  t h e  t im ing  o f  general  elect ions; procedures f o r  t h e
dissolution of  Parliament.

This is a  lengthy agenda, but i t  is one fu l f i l led in  other Pacif ic Constitutions
too and, in  some instances (as in  PNG), a t  considerably greater length than in the
Solomons' example c i ted  above. T h e  Paci f ic  legislatures are presided over by  a
Speaker but there is some variation in the qualifications and procedures used fo r  his
selection.

For example, t he  Solomons' Consti tut ion specifies t ha t  the Parl iament shall
elect a  Deputy Speaker " f rom among i t s  members" bu t  a  Speaker " f rom among
persons who  a re  qual i f ied f o r  e lect ion as a  member o f  Parl iament."  S i m i l a r l y,
Niue's Constitution provides:

The Speaker o f  t h e  N iue  Assembly shal l  b e  e lected t o  t h a t  o f f i c e  b y  an
absolute major i ty of the members present and voting at a meeting of the Niue
Assembly. O n l y  a  person who is  qual i f ied f o r  elect ion as a  member o f  the
Niue Assembly may be elected as Speaker. I f  any person elected as Speaker
is, a t  t he  t i m e  o f  t ha t  elect ion, a  member o f  the  Niue Assembly, he shall
vacate his off ice as a member when he enters upon the duties of  the Off ice o f
Speaker.

Such a  pract ice  re f lec ts  t h e  quest f o r  absolute po l i t ica l  neut ra l i ty  i n  t he
presiding o f f i c e r  i n  Pac i f i c  legislatures. T h e  Cook Islands Consti tut ion provides
that the Speaker must be "qualified fo r  election as a member of  the Assembly," and
the poo l  o f  e l ig ib le  people includes "members o f  t h e  Assembly w h o  a r e  n o t
Ministers" and "persons who are not members of the Assembly."

47



The Tuvalu Constitution, by contrast, requires the Speaker to  be elected "by
the members  o f  Par l iament  f r o m  among t h e i r  number"  (excluding Ministers).
Entirely cont rary  provisions are  found i n  t he  K i r iba t i  Consti tut ion, which states
clearly t h a t  "The  Speaker shal l  be  e lected b y  emembers o f  t h e  Maneaba f r om
among persons who are not members of the Maneaba."

Pacific Constitutions d i ffer  in details from one another in other areas as wel l .
The Tuvalu Constitution stipulates that

Parliament, unless sooner dissolved, shall continue for  4 years from the date
of t h e  f i r s t  s i t t i ng  o f  Parl iament a f te r  any general elect ion and shall then
stand dissolved.

Kir ibat i ,  t h e  Solomon Islands, a n d  t h e  Marshal l  Islands schedule general
elections every four years. P N G  and F i j i  require new elections within 5 years, and
the Cook Islands (through the 1981 amendments) has altered i ts parliamentary term
to 5 years as wel l .  N i u e ,  Tonga and Wes te rn  Samoa agree on a three-year term,
while several o f  the legislative chambers in the bicameral Pacif ic polit ies hold new
elections every two years.

Many Pac i f ic  Consti tut ions st ipulate tha t  a  new session o f  Parl iament must
be held w i th in  a  set period o f  t ime  fo l lowing a  general elect ion. I n  Tuvalu, the
Constitution requires that:

A session o f  Parl iament shall be appointed to  commence within one month of
the date prescribed for polling at any general election.

In addi t ion,  par l iamentary sessions m u s t  b e  held "so  t h a t  a  per iod o f  1 2
months does not  intervene between the end o f  one session and the f i r s t  s i t t ing  o f
Parliament in  the next session." I n  PNG, requirements fo r  call ing Parl iament into
session are even more stringent.

The Parl iament shall be called t o  meet not  more than 21 days af ter  the day
fixed f o r  the  return o f  the  wr i ts  f o r  a  general election, and shall meet  not
less frequently than three times in each period of 12 months and, in principle,
for not less than nine weeks in each such period.

Pacific Constitut ions are not  si lent e i ther about the appropriate language to
be used in legislative debate. T h e  Niue Constitution states:

The Speaker of  any member of  the Niue Assembly may speak in the Assembly
either i n  t h e  Niuean language o r  i n  t h e  English language E v e r y  b i l l
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introduced i n t o  t h e  N iue Assembly and every  A c t  shal l  be  i n  t he  Niuean
language and also i n  t he  English language t h e  Niuean version and the
English version o f  any record o f  proceedings in  the Niuean Assembly or  any
Committee thereof s h a l l  be equally authentic.

The Niue Constitution guarantees as wel l  that  the remarks o f  the Speaker or
of any member o f  t he  Assembly shall be translated in to  English o r  Niuean upon
request, "as the case may be." I n  Western Samoa, the Constitution requires that

Al l  debates and discussions in the Legislative Assembly shall be conducted in
the Samoan language and the English language. T h e  Minutes and the debates
of t h e  Legis la t ive Assembly,  eve ry  b i l l  in t roduced there in ,  eve ry  paper
presented thereto,  and a l l  minutes o f  proceedings, minutes o f  evidence and
reports o f  committees o f  the Assembly shall be in  the Samoan language and
the English language.

The C o o k  Islands Const i tu t ion g ives English and  " t h e  Maor i  language a s
spoken in Rarotonga" off ic ia l  status, in declaring that

Al l  debates and discussions in the Legislative Assembly shall be conducted in
the Maori language as spoken in Rarotonga and also in the English language.

The F i j i  Const i tu t ion establishes t h e  " o f f i c i a l  language"  a s  Engl ish, b u t
expressly permits "any member o f  ei ther House" to "address the Chair in the House
of which he is a member in Fij ian or Hindustani."

The K i r i ba t i  Const i tut ion provides f o r  an independent Salaries Tribunal " t o
review the salaries and allowances of members." T h e  PNG Constitution establishes
a "Parl iamentary Salaries Tr ibunal" and a  "Parl iamentary Service, separate f rom
the other State Services" headed by the Clerk o f  Parl iament but responsible to  the
Speaker.

The Judiciary

Following t h e  descript ion o f  t h e  execut ive and legis lat ive components o f
government, Pac i f i c  Consti tut ions out l ine the i r  country's judic ia l  structure. T h e
Niue Constitut ion is fa i r ly  typical  o f  this chapter. I t  describes the High Court, the
Land Court, the Land Appellate Court, and Justices of  the Peace, while detailing as
well provisions f o r  Appeals f rom the  High Court ,  procedures f o r  the appointment
and removal o f  judges, and the  prescription o f  the  appropriate judic ial  oath and
oath o f  allegiance. I t  is noted too that the salary of  "any Judge or Commissioner...
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shall n o t  during t he  term o f  his o f f i ce  be  reduced . , "  i n  an e f f o r t  fu r ther  t o
secure judicial off ices f rom pol i t ical  harassment.

Other po l i t i es  descr ibed t h e i r  j ud i c ia l  s t ruc tures  succ inc t ly,  w i t h  some
interesting variations. T h e  Marshall& Constitut ion describes the judicial power as
vested i n  "a  Supreme Court ,  a  High Court ,  a  Tradit ional Rights Court ,  and such
Distr ict  Courts, Community Courts and other subordinate courts as are created by
law." T h e  Western Samoan Constitution establishes a Judicial Service Commission
to advise the  Head o f  State on most judicial  appointments, promotions, transfers
and dismissals. T h e  Solomon& chapter on "The Legal System" commences w i th  a
reminder tha t  Parl iament "shall have part icular regard t o  the customs, values and
aspirations o f  the  people o f  Solomon Islands." F o l l o w i n g  description o f  the High
Court and the Court  o f  Appeal, the powers o f  the Director  o f  Public Prosecutions
and the Public Solici tor ( " to provide legal aid, advice and assistance t o  persons in
need . " )  a re  detai led as wel l .  T h e  Commonwealth o f  the  Northern Marianas
describes the  "Judicial  Branch" (consisting o f  a  Commonwealth Tr ia l  Cour t  and a
Commonwealth Appeals Court) ,  establishes a  s ix-year t e rm  o f  o f f i ce  f o r  judges
(who must be "at  least th i r ty  years of age"), develops procedures for  the removal of
judges by impeachment ("for treason, commission of  a felony, corruption or neglect
of duty"), and places l imitat ions on the activi t ies of judges.

A fu l l - t ime  judge may not  hold another compensated government position or
engage in  the  pract ice o f  law.  A  judge may no t  make a  d i rect  or  indirect
financial con t r ibu t ion  t o  a  po l i t i ca l  organizat ion o r  candidate,  h o l d  a n
executive o f f i c e  i n  a  p o l i t i c a l  organizat ion,  pa r t i c i pa te  i n  a  po l i t i ca l
campaign, or  become a candidate for  elective public o ff ice wi thout  resigning
judicial off ice a t  least six months before becoming a candidate.

Some Constitut ions specify re t i rement  ages f o r  judges as wel l .  I n  the  F i j i
Constitution t h i s  i s  g iven  a s  " s i x t y - two  years  o r  such h igher  age  as  m a y  b e
prescribed by Parl iament." T h e  Palauan Consti tut ion eclares tha t  "A l l  justices o f
the Supreme Court and judges o f  the National Court  shall hold their  off ices during
good behavior. T h e y  shal l  be  el ig ible f o r  re t i rement  upon at ta in ing t he  age o f
sixty-f ive (65) years." Chapters on the judiciary describe, in straightforward terms,
the national court  structure and such other offices as are related to i t .  Procedures
for j u d i c i a l  appointments a n d  dismissals, sa lar ies,  promot ions,  t rans fe rs  a n d
appointments o f  just ices o f  t h e  peace are  among t he  sundry mat te rs  reviewed.
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Other jud ic ia l  o ff ices,  such as  prosecutor o r  t h e  publ ic  defender, may  a lso be
described. T h e  role of  the Courts in interpreting the Constitut ion is also outlined,
and a description of these provisions wi l l  fo l low.

Administrative Structures, Finance' and Tradit ional Author i ty

Pacific Const i tut ions diverge t o  some ex ten t  once the  major  structures o f
government have been described. A l l ,  however, include a chapter on "Finance" and
another on "The Publ ic Service." F o r  example, t he  F i j i  Const i tut ion establishes
"one Consolidated Fund" fo r  "a l l  revenues or  other moneys raised or received" fo r
Government purposes. P r o c e d u r e s  f o r  pub l ic  expenditure a r e  l a i d  down,  w i t h
responsibilities established f o r  t h e  Min is te r  o f  F inance and  Par l iament  i n  t h e
review of  estimates, the authorization o f  expenditure, withdrawals o f  public funds,
and the payment o f  public off ic ials '  salaries. Provis ions relat ing to  the public debt
are a l s o  i n c l u d e d  h e r e ,  a n d  a n  independent  p u b l i c  o f f i c e — t h e  A u d i t o r -
General—"not subject to  the direction or  control o f  any other person or authori ty"
is constitutionally mandated as well.

The Cook Islands and Niue Constitutions also describe a  framework f o r  the
raising and spending o f  public monies, each noting that  "no taxes shall be imposed
except by law."  F o r  these polities, independent scrutiny is constitutionally defined
as a  f unc t i on  o f  t h e  A u d i t  O f f i c e  o f  N e w  Zealand.  T h e  Marsha l l  Islands'
Constitution provides f o r  legis lat ive cont ro l  o f  pub l ic  revenue and expenditure,
Cabinet responsibil i ty f o r  budget proposals ( to  the legislature), and the establish-
ment o f  a  Genera l  Fund  w i t h  appropr ia te  procedures f o r  appropriat ions a n d
withdrawals. T h e  Palau Constitution establishes a National Treasury, and includes
provisions for  the sharing of  "foreign aid" between the "national government and all
the states i n  a  fa i r  and equitable manner." T h e  FSM Const i tut ion creates both a
General F u n d  and  a  Foreign Assistance Fund,  a s  w e l l  a s  procedures f o r  t h e
distribution of  the lat ter  so that "each state shall receive a share equal to  the share
of t h e  nat ional  government and t o  the  share o f  every  o the r  state."  B u d g e t a r y
procedures are also constitutionally elaborated, whi le the Public Audi tor,  although
"independent o f  administrat ive cont ro l "  except  f o r  an  annual report ing require-
ment, may be removed from off ice " fo r  cause" by 2/3 vote in the legislature.

Nauru f o l l o w s  t h e  p a t t e r n  o f  const i tu t iona l ly  mandat ing  t a x a t i o n  a n d
expenditure practices too, including in  addition requirements fo r  a separate "Long
Term Investment  Fund"  foreshadowing t h e  deplet ion o f  t h e  island's phosphate
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deposits ( i ts  principal source o f  revenue). T h e  K i r iba t i  Consti tut ion augments i ts
statement o f  fundamental f inancial procedure and responsibility wi th  a description
of the  legislature's Publ ic Accounts Committee. I n  this manner, a  parl iamentary
committee is assigned a constitutional status in the review of Government accounts
and the investigation o f  unauthorized or  excessive Government spending. Desp i te
the role given to  Parliament, and Cabinet, in the development o f  f inancial policies
embracing taxation and public expenditure, the Pacif ic Constitutions each devote a
separate A r t i c l e  t o  F inance r a t h e r  t h a n  incorporat ing re levan t  provisions i n
chapters on legislat ive and executive powers. T h i s  edi tor ial  decision ref lects the
paramount importance which the development o f  accountabil i ty fo r  the raising and
spending o f  pub l ic  monies has had i n  t h e  evolut ion o f  democrat ic  government.
While some members o f  the public might  see l i t t l e  difference in practice between
"taxation w i t h o u t  representat ion" a n d  taxa t i on  w i t h  i t ,  P a c i f i c  Const i tu t ions
nevertheless describe w i t h  some care the  procedures and inst i tut ions involved in
the management of public funds.

Fiji's Const i tut ion reserves a  separate chapter as wel l  f o r  description o f  i t s
public service (and several specialized commissions), fo l lowed in  tu rn  by another
chapter exc lus i ve l y  f o r  t h e  o f f i c e  o f  Ombudsman (descr ib ing i t s  powers ,
jurisdiction, procedures and so forth). Fol lowing elaboration of  a "leadership code,"
the Solomons' Const i tut ion describes t h e  Ombudsman and, subsequently, several
service commissions const i tut ing t h e  administrat ive a r m  o f  government (Publ ic
Service Commission, Judic ia l  and Legal  Service Commission, Pol ice and Prisons
Service Commission). T h e s e  impor tan t  provisions re la te  t o  t he  power t o  make
appointments t o  senior, non-elective off ices and describe the i r  tenure o f  o f f ice ,
grounds for  removal, appeals procedures and so for th.

A publ ic  Service Commission is established in Tuvalu as wel l ,  w i th  powers o f
appointment (through t h e  Governor-General) o f  publ ic  off icers,  magistrates, and
certain off ices i n  the Tuvalu Police. T h e  Cook Islands Constitut ion establishes "a
Cook Islands Pub l i c  Service" wh ich  i s  "under  t h e  con t ro l  o f  Secretary o f  t h e
Premier's Department."  T h e  Niue Public Service is  const i tut ional ly described as
well, w i t h  t he  Secretary t o  the Government described as " the permanent head o f
the Niue Public Service and the chief administrative off icer  o f  the Government of
Niue."
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Despite some variat ions i n  language and comprehensiveness o f  deta i l ,  t h e
intent o f  the recent Pacif ic Constitutions is clear. T h e  Public Service, part icularly
some o f  i t s  major  components, mer i ts  special const i tut ional at tent ion i n  i t s  own
right. Th i s  is a departure from Constitutions drafted during earlier times, when the
responsibilities o f  Government were no t  viewed so wide ly,  and when permanent
bureaucracies were not  contemplated w i th  a  mingl ing o f  enthusiasm and resigna-
tion.

Finally, many Pac i f i c  Const i tut ions devote special a t tent ion t o  "customary
law", " t radi t ional  r ights" and tradit ional authorities. T h e  Cook Islands Constitution
includes a  House o f  A r i k i s ,  comprised o f  t rad i t i ona l  au thor i t ies  charged t o
"consider such matters relat ive to the welfare o f  the people o f  the Cook Islands as
may be submitted to  i t  by the Legislative Assembly fo r  i ts  consideration. . " .  T h e
Palauan Const i tu t ion  describes a  Counc i l  o f  Chiefs,  established t o  "advise t h e
President on matters concerning tradit ional laws, customs and their  relationship to
this Const i tut ion and the  laws o f  Palau." I n  a  real  sense, t he  American Samoan
Senate i s  a  House o f  Chiefs,  w i t h  f u l l  legislat ive powers. T h e  Western Samoan
Parliament, s imi lar ly,  is a powerful tradit ional body wi th fu l l  legislative powers. I n
the MarshaIls, i n  addit ion t o  the Tradit ional Rights Cour t  dealing w i th  "questions
relating t o  t i t l es  o r  t o  land r ights or  t o  other legal interests depending whol ly o r
partly o n  customary l a w  and  t rad i t iona l  p rac t i ce , "  t he re  i s  a  Counci l  o f  I ro i j
comprising t radi t ional  leaders, empowered t o  request reconsideration o f  "any B i l l
affect ing t h e  customary l aw,  o r  any t rad i t ional  pract ice,  o r  land tenure, o r  any
related mat ter. "  T h e  FSM makes provision for  a Chamber of  Chiefs as well.

There is ,  i n  short ,  a  widespread consensus about the  need t o  provide some
kind o f  const i tut ional  basis, o r  structure, recognizing and representing tradi t ional
authority. T h i s  m a y  i nvo l ve  establishing a  n e w  s t ruc tu re  o r ,  a l te rna t i ve ly,
redefining an existing inst i tut ion so as t o  ensure tha t  areas o f  tradit ional interest
and impor tance a r e  f u l l y  recognized. T o  some ex ten t ,  including a  t rad i t iona l
structure w i t h i n  t h e  Const i tu t ion i s  a  symbol ic  gesture,  a s  i n  i t s e l f  t h i s  may
contribute l i t t l e  t o  t h e  e f f o r t  t o  c o n t r o l  a n d  manage soc ia l  change. T h e
significance o f  symbo l i c  gestures o u g h t  n o t  b e  m in im ized ,  however.  T h e
Constitution i t s e l f  m a y  become a  power fu l  po l i t i ca l  system i n  i t s  own  r i g h t ,
part icularly i f  i t s  language asserts goals,  establishes va lue  commi tments  a n d
develops ins t i tu t ions  capable o f  defending a n d  promot ing  a  na t i ona l -  cilltural
identi ty.
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With land  r ights  so  cent ra l  i n  t rad i t ional  societies, n o t  unexpectedly land
receives some specia l  a t ten t ion  i n  Pac i f i c  Const i tut ions.  I n  t h e  Solomons, a
separate chapter devoted to land declares:

The r i gh t  t o  hold o r  acquire a  perpetual in terest  i n  land shall vest  i n  any
person who is a  Solomon Islander and only in such other person or persons as
may be prescribed by, Parliament.

The Palauan Consti tut ion pays at tent ion t o  land f rom a  d i f ferent  angle. I n
addition t o  declaring tha t  "No tax  shall be imposed on land" (a view l ikely t o  be
supported by New Zealand ratepayers), the Constitution reads:

Harmful substances such as  nuclear,  chemical ,  gas o r  biological  weapons
intended f o r  use  i n  war fa re ,  nuc lear  power  p lants,  and  waste  mater ia ls
therefrom, sha l l  n o t  b e  used, tes ted,  s tored,  o r  disposed o f  w i t h i n  t h e
terr i tor ia l  jurisdiction of  Palau without the express approval o f  three fourths
(3/4) of  the votes cast in a referendum submitted on this specific question.

The Micronesian State Constitutions direct their  attention to land and related
resources as well .  T h e  language of  the charter o f  the Kosrae Dis t r ic t  Government
(one of  the states in the FSM) is evocative.

The environment o f  Kosrae Dis t r ic t ,  t o  include, but not l imi ted to,  the land,
sea, and a i r,  is  a  public t rus t  o f  which a l l  Kosraeans, l iv ing and ye t  unborn,
are beneficiaries. A s  trustee, the Kosrae Dis t r ic t  Government is obligated to
act i n  a  manner calculated t o  assure the  protect ion o f  the  a i r,  water  and
natural resources and the public t rus t  therein f rom pol lut ion, impairment or
destruction T h e  Kosrae  D i s t r i c t  Government  sha l l  p romote  t h e
conservation and development o f  agricultural,  marine, mineral, forest, water,
land, and other natural resources. T h e  Dis t r ic t  Government is empowered to
conserve and  develop Kosrae's na tura l  beauty  and  objects  and places o f
historical o r  cu l tu ra l  in teres t  R a d i o a c t i v e ,  t ox i c  chemical,  o r  o ther
harmful substances may not be tested, stored, used, or  disposed of  within the
jurisdiction o f  Kosrae D is t r i c t  w i thout  the  express approval o f  the  D is t r i c t
Government, which may be granted only in a manner to be prescribed by law.

These c i ta t ions once again underscore t h e  innovat ive character  o f  Pac i f i c
Constitutions when viewed against the background of comparative poli t ical studies.
Pacific Const i tu t ions i den t i f y  a  range o f  jud ic ia l ,  admin is t ra t ive  (such as  t h e
Ombudsman) and tradi t ional  structures responsible f o r  the protection o f  individual
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and col lect ive rights and resources. Cer ta in  constitutions go beyond this structural
work b y  seeking t o  ident i fy  f o r  special protect ion t he  natural  resources o f  t he
country wi th in  a  special constitut ional Ar t i c le .  S u c h  constitutional craftsmanship
ski l l ful ly ident i f ies a n  impor tant  area o f  convergence between t radi t ional  values
and contemporary  aspirat ions, a n d  goes  f u r t h e r  b y  g i v i n g  t hese  va lues a n d
aspirations formal statutory expression.

Constitutional Change--Interpretation and Amendment

A d i f f i cu l t y  i n  introducing a  Constitut ion in  societies fol lowing a parliamen-
tary model is tha t  a  document promulgating a  fundamental law must bind each o f
the lega l ,  po l i t i ca l  and  governmental inst i tu t ions w i t h i n  t h a t  society.  P a c i f i c
constitution-makers have  perceived q u i t e  c lea r l y  t h a t  t h e  doc t r ine  o f  par l i a -
mentary supremacy requires some modi f ica t ion  i n  such circumstances, f o r  i f
Parliament can f lout  the  Constitution the document i tsel f  becomes f ict ional.  Thus
constitutional supremacy is imperat ive i f  Paci f ic  Parl iaments are to  be restrained
from violat ing constitutional provisions (intentionally or  otherwise). Th i s  objective
may be somewhat easier t o  achieve when consti tut ional documents arise through
extraordinary means (such as  a  convention o f  elected delegates, qu i te  separate
from t h e  legislature) and are ra t i f ied  d i rec t ly  by the  people. I n  this manner, the
supremacy o f  t he  inst i tut ions described therein—Parl iament, Cabinet,  the  Pr ime
Minister a n d  s o  o n —is mod i f ied ,  i n  pr inc ip le ,  th rough  t h e i r  descr ipt ion a n d
definit ion i n  a  document n o t  o f  t h e i r  own making.  I n  such circumstances t he
Constitution, and all i t  contains and expresses, may more readily be regarded as the
superior law,  one embodying the w i l l  o f  the people as art iculated direct ly  through
an extraordinary electoral process.

In any event abstract arguments about the impossibility o f  binding Parliament
are o f  l i t t l e  value when parl iamentary democracies, existing in  and o f  this world,
operating under wr i t ten  Constitutions, can in fac t  be identif ied and examined. T h e
Pacific po l i t ies  whose recent  consti tut ional experience forms the  f ramework f o r
this invest igat ion share many po l i t i ca l ,  lega l  and governmental inst i tut ions and
procedures ( a s  t h i s  r e v i e w  h a s  demonstrated).  A l l  h a v e  developed w r i t t e n
Constitutions w i th  provisions f o r  consti tut ional interpretat ion and the scrutiny o f
parliamentary performance according t o  consti tut ional c r i te r ia .  T h i s  challenges
the t radi t ional  Br i t ish v iew tha t  Parl iament is  the  highest cour t  i n  the land, and
that consequently no governmental inst i tut ion (such as another court) may hold an
Act  o f  Parl iament (or  i t s  execution) inval id. I n d e e d  th is v iew also rules out  the
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possibility o f  b ind ing  Par l iament ,  accord ing  t o  t h e  language o f  a  w r i t t e n
Constitution, f o r  the  actions o f  one Parl iament (including the  adoption o f  such a
Constitution) may be repudiated by i ts  successor through a  simple major i ty.  T h u s
the Paci f ic constitutions following the parliamentary model constitute a significant
departure from the older Westminster approach.

The Solomons Consti tut ion describes i t se l f  as " the  supreme law o f  Solomon
Islands" a n d  declares f u r t h e r  t h a t  " i f  any  o the r  l a w  i s  inconsistent w i t h  t h i s
constitution, tha t  other law shall, t o  the extent o f  the inconsistency, be void." B u t
how is  the supremacy clause t o  be enforced? W h o  wi l l  determine when an A c t  o f
Parliament is to  be overturned as inconsistent wi th  the Constitution? I n  i ts  Bi l l  of
Rights, the Solomon Islands' Constitution states that:

i f  any person alleges that  any o f  the provisions (of the Bi l l  of  Rights) has
been, is  being or is l ikely to  be contravened in relation to him (or, in the case
of a  person who is detained, i f  any other person alleges such a contravention
in relat ion to  the detained person) then, without prejudice to  nay other action
with respect t o  the  same mat te r  which is  lawfu l ly  available, t ha t  person...
may apply to the High Court for redress.

Elsewhere in  the Solomonsl Constitution, powers are given to  the High Court
to deal  w i t h  const i tut ional  questions when pet i t ioners have "standing" ( i .e.,  a re
"likely t o  be a f fec ted"  by  t he  issue raised), although const i tut ional  l i t iga t ion  i n
matters relat ing to  parliamentary membership (already reserved to  the High Court
for decision), t he  Ombudsman's act iv i t ies,  and aspects o f  the  Governor-General's
role has been restr icted. A p a r t  f rom these areas, the High Court  is empowered " to
make a  declarat ion" t ha t  provisions o f  the  Const i tut ion have been "contravened"
and t o  grant  "such remedy a s  the Court  considers appropriate." Thus  in broad
terms Parl iament,  Cabinet and the Prime Minister must ensure that  their  behavior
conforms t o  consti tut ional requirements as interpreted and enforced by the High
Court. W h i l e  Par l iament  continues t o  "make  t h e  l a w, "  i t  i s  n o t  "above" t h e
fundamental constitutional law organizing the pol i ty as a whole.

Not surprisingly, the Tuvalu Constitution—both in i ts  Bi l l  o f  Rights and in its
chapter on the judiciary—establishes a comparable set of relationships between the
High Court ,  the  Constitut ion and the other agencies and branches o f  government.
The Tuvalu Constitution addresses the point squarely:
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Subject t o  t h e  provisions o f  t h i s  Const i tut ion,  t h e  H igh  Cour t  shal l  have
original jur isdict ion t o  hear and determine any question as to  the interpreta-
tion of this Constitution.

Powers o f  constitutional interpretat ion are assigned to  the High Court in the
Kir ibat i  Constitution as wel l ,  in i ts chapters on the judiciary and the "Protection of
Fundamental R ights  and Freedoms o f  t h e  Individual."  I n  Western Samoa, P a r t
VI—"The Judiciary"—defines the jurisdiction of  the Supreme Court thusly:

where i n  any proceedings before another cour t  (except t he  Cour t  o f
Appeal) a question arises as to the interpretation or e ffec t  of  any provision of
this Constitution, the Supreme Court  may, on the application o f  any party to
the proceedings, determine that question

In addition, the Court  o f  Appeal in Western Samoa may hear appeals from the
Supreme C o u r t  i n  cases t h a t  invo lve  " a  substantial  question o f  l a w  as t o  t h e
interpretation o r  e f f e c t  o f  any provision o f  th is  Const i tut ion."  M o r e o v e r,  P a r t
II—"Fundamental Rights"—establishes tha t  any person "may apply to  the Supreme
Court t o  enforce the r ights conferred" and that ,  fu r ther,  the  Supreme Court
"shall have power t o  make a l l  such orders as may be necessary and appropriate to
secure t o  the applicant the enjoyment o f  any o f  the r ights conferred." T h e  Court
of Appeal ,  once more ,  m a y  make  determinations o n  such mat te rs  fo l lowing a
decision of  the Supreme Court.

In Western Samoa, therefore, the power o f  the courts to  be the f inal  arb i ter
in constitutional matters is f i rmly  established within the Constitution (despite some
conflicts in  practice with Samoan custom). I n  Nauru, simi lar ly,  the "Supreme Court
shall h a v e  or ig inal  jur isdict ion t o  determine any question arising under o r
involving the interpretat ion or  e f fec t  o f  any provision o f  this Constitut ion." I n  the
Cook Islands, as wel l ,  constitutional interpretat ion has been reserved to the courts,
a pract ice extended under the  1981 amendments providing appeals procedures in
cases involving "fundamental rights and freedoms."

The Amer ican-influenced Pac i f i c  pol i t ies,  no t  unexpectedly, prescribe broad
judicial powers i n  const i tut ional  cases. I n  the  Marshal's, the  supremacy A r t i c l e
includes a section on "Enforcement of this Constitution" which gives the "Attorney-
General act ing i n  the name o f  the people o f  the Marshall Islands," as wel l  as "a l l
persons d i rec t ly  a ffected by  an alleged violat ion o f  th is  Const i tut ion," r ights " to
complain o f  such v io la t ion"  before  "any cou r t  o f  general jur isdict ion."  I n  t h e
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Art ic le on the judiciary,  the Supreme Court  is given " f inal  author i ty  to  adjudicate
all cases and controversies properly brought before i t  . "

In the FSM Constitution, the Supreme Court  is described as "the highest court
in the nation." T h e  Supreme Court is given the power to "review cases heard in the
national c o u r t s ,  a n d  cases h e a r d  i n  s t a t e  o r  l o c a l  c o u r t s  i f  t h e y  r equ i r e
interpretation o f  t h i s  Const i tu t ion,  nat iona l  l a w,  o r  a  t r e a t y. "  A l t h o u g h  s o
empowered, t h e  Const i tut ion also enjoins t he  Supreme Cour t  t o  ensure t h a t  i t s
decisions a re  "consistent w i t h  th i s  Const i tut ion, Micronesian customs and t rad i -
tions, and the social and geographical configuration o f  Micronesia."

Vesting powers o f  consti tut ional interpretat ion w i th  the  Courts fol lows the
American example. I n  the American system, however, Supreme Court  judges are
expected t o  ru le  on consti tut ional mat ters  only when these arise out  o f  genuine
"cases and controversies." Just ices are not expected to provide legislators or chief
executives w i t h  advisory opinions o n  t h e  l i ke l y  const i tu t ional i ty  o f  a l ternat ive
courses o f  ac t i on .  I n  Western  Samoa, however,  avoidance o f  hypothet ica l
interpretive comment is not made easy by the fol lowing constitutional injunction:

The Head o f  State, act ing on the advice o f  the Prime Minister,  may refer  to
the Supreme Cour t  f o r  i t s  opinion any question as t o  the  interpretat ion o r
effect  o f  any provision of  this Constitut ion which has arisen or appears l ikely
to arise, and the Court shall pronounce i ts opinion on any question so referred
to i t .

In Niue, on certain types of legislation (dealing with land, cr iminal procedure,
and social mat te rs  such as marr iage and divorce), t h e  Const i tut ion provides f o r
comment by the Chief Justice upon invi tat ion f rom the Niue Assembly. T h i s  is an
invitat ion not easily igonored:

Whenever t h e  C h i e f  Jus t i ce  i s  i nv i t ed  t o  comment  o n  t h e  lega l ,
constitutional, and policy issues raised by any B i l l  or amendment, he shall as
soon as possible, and in any case within one month a f ter  receiving the papers
relating to the Bil l  or amendment, respond to that invi tat ion

It seems c lear  t h a t  there  i s  a  consensus w i th in  t he  contemporary Pac i f ic ,
amongst polit ies fol lowing a variety o f  governmental models, about the desirabil ity
of constitutionally providing the judiciary wi th a  decisive role in the interpretation
and elaboration o f  fundamental l aw.  I n  every case Consti tut ions grant  t o  some
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judicial agency a  f inal  declarat ive power wi th respect to  constitutional matters in
their broadest sense.

Constitutional language may  acquire d i f f e ren t  meanings according t o  c i r -
cumstance, and i t  seems clear that  courts o f  law wi l l  play the major role in stating
new meanings as Pac i f i c  const i tut ions evolve. H o w e v e r,  whi le  constitutions are
intended in  some respects t o  forestal l  change, by  entrenching certain procedures
and values, they normally contemplate the possibility o f  adaptation and revision as
well. T h u s  Paci f ic Constitutions provide procedures whereby these documents may
be amended.

The Tuvalu Const i tut ion provides one approach t o  constitutional change. I t
reserves t h e  amending power t o  Par l iament i t se l f ,  subject however t o  a  special
majority (2/3).

Parliament may  b y  Ordinance a l te r  th i s  Const i tut ion.  A  b i l l  f o r  an
Ordinance t o  a l te r  any provision o f  th is  Consti tut ion shall not  be passed by
Parliament unless i t  is supported a t  i t s  second reading in  Parl iament by the
votes of not less than 8 members (of 12) of  Parliament.

In K i r i b a t i  a  s imi la r  pr inc ip le i s  fo l lowed,  w i t h  some modif ications. T h e
amending power is assigned to Parliament, and a Bil l  to  alter "any of  the provisions
of this Constitut ion" must receive at least two-thirds support within Parliament. I n
addition, t he  amendment A c t  may not  pass unless consideration o f  i t  is "deferred
after i t s  f i r s t  read ing  u n t i l  t h e  n e x t  fo l low ing  meet ing.  . "  H o w e v e r ,
Parliament's ab i l i ty  t o  repeal, modi fy,  amend, suspend or  v io late the Constitut ion
through these procedures i s  res t r i c ted  through t w o  o the r  provisions. A n o t h e r
section o f  the Constitut ion is intended to protect an ethnic minor i ty (the Banabans)
within K i r i b a t i ,  f o r  t h e  A r t i c l e  deal ing w i t h  t h e i r  r igh ts  may  n o t  be  amended
without the approval of  the Banaba MP.

In addition, any proposal t o  a l ter  "Chapter I I  o f  th is Constitut ion"—i.e.,  the
Bill o f  R ights—must f o l l ow  d i f f e ren t  procedures, ones intended t o  ident i fy  t he
"rights a n d  f reedoms" o f  t h e  people  a s  super ior  t o  t h e  o t h e r  const i tut ional
components which may be more easily changed. T h u s ,  such legislation "shall no t
come in to  operation unless s u b m i t t e d  to  a referendum in which all persons who
are registered as electors for  the purposes of  a general election shall be entit led to
vote and unless those provisions have been supported by the votes o f  not less than
two-thirds o f  a l l  t h e  persons en t i t l ed  t o  v o t e  i n  t h e  referendum." T h i s  i s  a
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significant obstacle indeed, fo r  the designated major i ty fo r  change is two-thirds of
the eligible electorate rather than two-thirds of the participating voters.

In the Solomons' Constitution, a two- t ier  approach to constitutional change is
also introduced. I n  such case, b i l l s  t o  amend the  Const i tut ion must  be  c lear ly
identif ied as having that  purpose (i.e., "a Bi l l  fo r  an A c t  of  Parl iament to alter the
Constitution") and notice of  such legislation must be given to  the Speaker "at least
four weeks before the f i r s t  reading o f  the B i l l  in  Parl iament." M o s t  provisions of
the Consti tut ion may be altered by Parl iament when amending legislation receives
the support o f  "not  less than two-thirds o f  al l  the members o f  Par l i lment"  on two
separate readings. H o w e v e r ,  a  three-quarters vo te  o f  a l l  t h e  members, on two
separate read ings,  i s  requ i red  f o r  amending a c t s  a l t e r i ng :  p r o v i s i o n s  f o r
constitutional change; t h e  B i l l  o f  Rights;  t h e  chapter  o n  "The  Legal  System";
provisions w i t h  respect t o  t h e  Ombudsman; sect ions deal ing w i t h  t h e  e lectora l
system; the position of  the Auditor-General.

In Nauru,  Parl iament 's power  t o  a l t e r  t h e  Const i tu t ion i s  modi f ied a s  i n
Kir ibat i  and t h e  Solomon Islands. M o s t  const i tut ional  amendments require "an
interval o f  not  less than ninety days between the introduction o f  the proposed law
in Parl iament"  and i ts  passage, as wel l  as approval by "not less than two-thirds o f
the to ta l  number o f  members o f  Parl iament." Howeve r,  parl iamentary e ffor ts  t o
change provisions considered t o  be of  more fundamental importance would involve
approval o f  the  proposals by the public in  a  referendum held specif ical ly f o r  tha t
purpose. T h e  specified major i ty  is "not less than two-thirds of al l  the votes validly
cast." T h e  const i tu t iona l  a reas  Govered b y  t h i s  requ i rement  inc lude:  t h e
supremacy clause; t he  B i l l  o f  Rights: certa in Ar t ic les  dealing w i th  the President,
the Parl iament, and the t iming o f  general elections; cer ta in  Ar t ic les  dealing w i th
Finance; cer ta in  cit izenship provisions; cer ta in  transit ional provisions (relating t o
Independence); the amending procedures.

The Cook Islands Consti tut ion also employs a dual approach to  the amending
task. Cons t i tu t iona l  amendments require "a t  both the f inal  vo te  a n d  the vote
preceding t h a t  t h e  a ff i rmat ive  v.otes o f  not  less than two-thirds o f  the to ta l
membership (including vacancies)" as wel l  as a ninety-day gap "cooling o f f "  period
between the two  aforementioned votes. I n  addition, however, changes t o  the A c t
establishing the Constitut ion, and to  two  Ar t ic les  o f  the Constitution, require—in
addition to  conformity wi th  the procedures sumMarized above—support by at  least
two-thirds " o f  t h e  v a l i d  vo tes "  c a s t  i n  a  pub l i c  referendum. T h e  areas o f
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constitutional change requir ing publ ic  approval are:  t h e  supremacy clause; t h e
declaration o f  t he  Cook Islands as "self-governing"; provisions providing f o r  t he
exercise through "consultat ion" o f  N e w  Zealand's responsibil i t ies f o r  t h e  Cook
Islands' "external  a ffa i rs  and defence"; provisions relat ing ( in effect )  t o  the Cook
Islanders' position as New Zealand citizens; the position o f  the Queen as Head o f
State; the amending procedures themselves.

The Niue Constitut ion places fur ther  l im i ts  on the legislative power to  al ter
the fundamental laws. Cons t i tu t iona l  amendment in  Niue requires in  every case
parliamentary approval  ( by  a  two- th i rds vo te  " o f  t h e  t o t a l  membership o f  t h e
Assembly" i n  t w o  separate votes, the  la t te r  taken " a t  least  13 weeks" a f t e r  the
prior vote) and approval by the electors in a  special poll. I n  most cases, the Niue
electorate need only  approve t he  Assembly's proposed amendment by a  major i ty
vote. Howeve r,  " two-thirds of  the votes val idly cast" is the specified major i ty  fo r
amendments to :  t h e  amending Ar t i c le ;  t he  A r t i c l e  dealing w i th  appointments t o
the Niue Public Service; the Ar t i c le  describing the "executive authori ty v e s t e d
in H e r  Majes ty  t h e  Queen i n  r i g h t  o f  N e w  Zealand"; and  sections o f  t h e  A c t
establishing t h e  Const i tut ion and providing f o r  self-government, continued New
Zealand cit izenship f o r  Niueans, a  continued New Zealand role in  external a ffa i rs
and defence, " a  continuing responsibil i ty o f  t h e  Government o f  New Zealand t o
provide necessary economic and administrative assistance," "Co-operation between
New Zea land  and Niue," and the appointment o f  a New Zealand Representative in
Niue.

Elsewhere in the Pacif ic, the  legislative role in consti tut ional change is more
diminished s t i l l .  I n  t h e  Nor thern  Marianas, amendments m a y  b e  proposed b y
constitutional conventions assembled especially f o r  such a purpose, the legislature
(by a  th ree-fourths vo te  o f  t he  members o f  each legislat ive chamber) o r  by the
people themselves via a petit ion. Moreove r,  a l l  proposed amendments ( to become
valid) must be approved by the voters at  a referendum held in conjunction wi th the
"next regular general election." S imi la r ly,  in the FSM, the people may propose, and
must approve, a l l  amendments t o  their  Const i tu t ion.  Moreover,  an amendment is
not accepted unless "approved by 3/4 o f  the votes cast i n  each o f  3/4 o f  the
states." I n  Palau, where consti tut ional change may be begun by a  Convention, a
petit ion ("signed b y  twenty - f i ve  percen t  o f  t h e  registered voters"),  o r  by
legislative act ion (a "resolution adopted by not  less than three-fourths o f  the
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members o f  each House"), approval requires a "major i ty o f  the votes cast.., i n  not
less than three-fourths (3/4) of  the states."

Some of  the Pacif ic Constitutions have extended their innovative approach to
the amending provisions. Responding t o  recent interest in  "sunset" legislation, in
which statutes lapse a f te r  a  specified period o f  t ime unless re-enacted, several o f
the newly drafted constitutions apply the logic o f  "sunset" laws to the Constitution
itself. Re f l ec t i ng  Thomas Jefferson's view that  a "perpetual Constitution" must be
undemocratic, sapping t h e  people's a b i l i t y  thought fu l ly  t o  govern themselves,
several Paci f ic  Constitutions require that  the voters be asked, at  regular intervals,
whether they would l ike to  see the Constitution reviewed. T h i s  approach was used
by the French revolutionaries, in thei r  Constitut ion of  1791, but despite Jefferson's
praise f o r  t h e  pr inc ip le  i t  has n o t  been ve ry  w ide ly  accepted, so  t h a t  i t s  r e -
emergence in the Pacif ic is somewhat unexpected.

In P N G ,  t h e  Const i tu t ion provides f o r  t h e  establ ishment o f  a  "General
Constitutional Commission" th ree  years a f t e r  Independence t o  " inquire i n to  t he
working of  this Constitution." T h e  Palau Constitution requires that

• a t  least once every f i f teen (15) years, the (legislature) may submit to the
voters t he  question: " S h a l l  the re  be a  Convention t o  revise o r  amend the
Constitution?" I f  a  major i ty  o f  the  votes cast  upon the  question is  i n  the
aff i rmat ive, a  Const i tu t ion Convent ion sha l l  b e  convened w i t h i n  s i x  (6 )
months thereafter,  in a manner prescribed by law;

In the State of  Hawaii, the Constitut ion requires that  the voters be polled, in
a comparable manner, every ten years. I n  the FSM, a question identical to  the one
in t h e  Palauan document i s  t o  be submitted t o  t he  voters every 10  years, w i th
delegates to  the convention to be chosen no later than the next regular election. I n
the Nor thern  Marianas, t h e  quest ion reads: " S h a l l  t h e r e  b e  a  const i tut ional
convention t o  propose amendments t o  the  Consti tut ion?" T h i s  question i s  t o  be
submitted t o  the  people by  the legislature, o r  the Governor, "no la ter  than seven
years a f te r  the e ffec t ive  date of  this Const i tu t ion  . "  I n  addition, a peti t ion to
place th is  question on the  bal lo t  " a t  the  next  regular general elect ion" can, w i th
suff icient support, lead to  the convening o f  a constitutional convention. ( I n  either
case, " t w o - t h i r d s  o f  t h e  v o t e s  c a s t "  i s  t h e  spec i f i ed  requ i remen t  i n  t h i s
referendum.)
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These cons t i tu t iona l  prov is ions  i n  e f f e c t  m a k e  P a c i f i c  cons t i t u t i ona l
documents which incorporate them experimental i n  character.  B y  subjecting the
operation o f  t h e i r  Const i tut ion t o  per iodic rev iew,  Pac i f i c  const i tu t ion-makers
have erected procedures designed to  prevent the Constitution i tsel f  from becoming
unchangeable, an undemocratic instrument, an obstacle to  democratic government
rather than a  framework f o r  i t s  development. Indeed most Paci f ic  pol i t ies grant
their peoples a  greater  ro le  on const i tut ional issues than ci t izens o f  the  Uni ted
States o f  Amer ica (for example) presently enjoy (at least in relat ion to  the central
government). I t  is evident therefore that the introduction of  a wr i t ten Constitution
in newly independent and self-governing Pacif ic pol i t ies has been seized upon as an
exceptionally promising opportunity fo r  a general enlargement o f  the public's c iv ic
responsibilities.

CONSTITUTIONAL PROCESSES: A  SUMMING UP

Most o f  t h e  Pac i f i c  Const i tu t ions adopted recen t l y  a r ise  o u t  o f  broadly
comparable pol i t ical  circumstances. T h e  Constitutions o f  Papua New Guinea, the
Solomon Islands, Tuvalu, Kir ibat i ,  Western Samoa, Vanuatu, and Nauru were drafted
to define the pol i t ical  administrative and judicial insti tut ions o f  newly independent
countries. T h e  Cook Islands and Niue are governed under constitutional documents
which re f l ec t  t h e i r  continuing relationship w i th  New Zealand. I n  Micronesia, the
American-governed t rus t  te r r i t o ry  has fragmented, leading t o  the  emergence o f
four po l i t i ca l  en t i t ies  each equipped w i t h  inst i tut ions def ined b y  const i tut ional
means. These  entit ies—al l  o f  them more or less self-governing, none of them ful ly
autonomous as they  remain associated w i t h  t h e  Uni ted  States through d i f fe ren t
agreements—have elaborated constitutional frameworks which d i f fe r  signif icantly
from one another and from the other Pacif ic states. Elsewhere in the Pacif ic there
are const i tut ional  documents associated w i t h  islands d i f fe r ing  markedly i n  t he i r
polit ical status. G u a m —an American ter r i to ry—has an "Organic Ac t . "  Amer i can
Samoa—another A m e r i c a n  t e r r i t o r y  l e s s  i n t e g r a t e d  i n t o  t h e  A m e r i c a n
system—nevertheless has a Constitution of i ts own. T h e  French possessions of New
Caledonia a n d  F rench  Polynesia a r e  governed unde r  s ta tu tes  de f in ing  t h e i r
institutions' powers within the French poli t ical network.
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The P a c i f i c  i s  marked  there fore  b y  const i tu t ional  d ivers i ty,  b u t  i t  i s  a
diversity which ref lects t he  d i fferent  pol i t ical  status of  Paci f ic  pol i t ies as wel l  as
their d i f fer ing  responses t o  the problems o f  governmental organization. I n  most
instances, t h e  const i tut ions •ref lect t h e  sentiments o f  t h e  people i n  t h e  en t i t y
concerned shaped, i n  turn,  by  the  circumstances by which independence, o r  sel f -
government, has been achieved. T h e s e  are  histor ical  moments which have now
passed.

The genera l  shape o f  t h e  documents w h i c h  have  emerged f r o m  these
collective deliberations should be clear. To  review, these constitutional documents
include: a  preamble; a clause establishing the supremacy of  the Constitution; a Bil l
of Rights;  separate A r t i c les  describing t he  Head o f  State, the  Executive (Prime
Minister and  C a b i n e t ) ,  t h e  Legislature (Parl iament),  t h e  Judic iary,  t h e  Publ ic
Service, a n d  possibly o t h e r  ins t i tu t ions  a s  w e l l ;  provis ions f o r  const i tu t ional
interpretation and change.

The processes by  which these consti tut ions came t o  be introduced may be
summarized as wel l .  Severa l  o f  them were enacted by the Br i t ish Parl iament, as
part o f  t he  Independence package. I n  cer ta in pol i t ies, the legislature has played
the cen t ra l  r o l e  i n  d ra f t ing ,  and  approving, t h e  document. E l s e w h e r e  special
conventions, comprising delegates popularly elected, have been assembled to  draf t
constitutional documents which  have been, i n  tu rn ,  submit ted t o  the  voters f o r
their approval.

, T h e  process by  which a  consti tut ion is  elaborated is  important  both legal ly
and symbolical ly. T h e  selection o f  a  part icular procedure may depend on whether
the proponents o f  a Constitution seek to introduce change or to provide an obstacle
to change (by giv ing established structures and procedures consti tut ional expres-
sion). T h e  process o f  const i tut ional  draftsmanship, however,  i s  on l y  pa r t i a l l y
involved w i th  the  choice of  procedure. P a c i f i c  Constitut ions, whi le heterogeneous
in their  details, fo l low identif iable patterns because they draw upon a long tradit ion
in const i tut ion-making. F o r  the most part,  thei r  binding procedures are set out in
language a t  once  e legant  and  concise. C l a r i t y  o f  w r i t i n g  a n d  a  f e l i c i t y  o f
expression appear t o  b e  g i f t s  valued h igh ly  among const i tut ional  authors,  and
rightly s o .  F o r  a  document  ident i fy ing  t h e  nat ion's aspirat ions, de f in ing  i t s
collective inst i tut ions,  and elaborating i t s  fundamental commitments i n  l aw  and
politics, is both legal tool  and educational instrument, and needs to be wr i t ten with
both ends in view.
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The introduction o f  a  wr i t ten  constitution inaugurates an ent i re sequence of
polit ical, legal  and social changes.2 T h e  way i n  which t h e  pol i t ica l  struggle i s
articulated and waged alters dramatical ly when a  legally enforceable constitution
frames t h e  bat t le .  C e r t a i n  major  pol i t ica l  customs and conventions acquire the
near-permanence t h e y  m e r i t ,  w h i l e  i n  ce r ta in  instances t h e  formulat ion o f  a
constitution may provide the  opportunity f o r  anomalous at t i tudes and inadequate
procedures t o  be overcome (or,  a l ternat ively,  t o  be entrenched s t i l l  more deeply
into a nation's pol i t ical l i fe).

Among the consequences of  Paci f ic  constitutions may be included, as wel l ,  an
excessive re l iance upon l i t iga t ion ,  impor tan t  delays i n  decision-making, and  a
transfer o f  authori ty f rom elected representatives (and f rom the general public) to
lawyers and judges (in each case, often non-indigenous). Nevertheless, at this point
in the  pol i t ical  evolution o f  the Pacif ic,  i t  would be premature other than to  view
the P a c i f i c  Cons t i tu t ions ,  embodying a  respec t  f o r  c i v i l  l i be r t i es  a n d  t h e
procedures o f  democra t i c  cho i ce -making, a s  w e l l  a s  a  d u e  rega rd  f o r  t h e
democratic her i tage and more deep-rooted t radi t ional  values, as anything other
than a positive and beneficial development.

Notes

I. C o p i e s  o f  Paci f ic  Constitutions, quoted herein, were obtained from a variety
of sources, among the  most important  being the  Uni ted States Government
(Department o f  t h e  In ter io r )  a n d  t h e  N e w  Zealand M in i s t r y  o f  Fore ign
Affairs.

2. S e e  Stephen Levine,  The  New  Zealand Po l i t i ca l  System (Sydney: G e o r g e
Allen dc Unwin, 1979), pp. 28-30. F e a t u r e s  o f  Pac i f i c  islands' constitutions
were discussed in a quite d i fferent  context in Stephen Levine, A Constitution
and Bi l l  o f  Rights fo r  New Zealand—An Idea Whose Time Has Come?, Public
Sector Research Papers, Volume H, Number 4, 1981. A n  important influence
in shaping the direction o f  this inquiry in to Pacif ic constitutions has been the
work o f  Professor Ivo  Duchacek. S e e  his Comparat ive Federalism: T h e
Terr i tor ia l  Dimensions o f  Pol i t ics (New York :  H o l t ,  Rinehart  and Winston,
1970) and h is  Power Maps: C o m p a r a t i v e  Po l i t i cs  o f  Consti tut ions (Santa
Barbara, California: A B C -Clio,  1973).
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